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Foreword

!

Article 5 of the African Charter on Human and Peoples' Rights and Article 5 of the
Universal Declaration on Human Rights both guarantee the right of all persons to be
free from torture and other ill treatment. Under international law, there can never be any
excuse for the use of torture and other ill treatment. These forms

of abuse not only cause

suffering to the victims and their families, but have a societal impact and undermines
our notions of the rule of law and the duties placed on all states to protect and promote
human rights.

Our task is to continuously engage with States to take all possible measures to prevent and eradicate torture and other
ill treatment. When States ratify the UN Convention against Torture, they give a firm undertaking to all other States
that they will take the necessary steps to eradicate torture and other ill treatment. In broad terms, States undertake:
to combat impunity for the crime of torture; to prevent torture and other ill treatment; to provide redress to victims
of torture and other ill treatment, and to report to the Committee against Torture. In recent years, notable advances
have been made by a number of African States when they criminalised torture in domestic law, established national
human rights institutions and signed and ratified the Optional Protocol to UNCAl These are important milestones in
our journey and States should be recognised for their achievements.

Much, however, remains to be done and the Article 5 Initiative, in collaboration with the African Commission on
Human and Peoples' Rights have, with funding from the European Union, worked in six African States over the past
three years to support domestic initiatives in collaboration with local stakeholders. This project has shown that much
can be achieved to give practical expression to UNCAT and the African Charter when opportunities for dialogue are
created to discuss policy and practice through evidence-driven engagements. The monitoring tools developed through
this project are tailored to the domestic context and requirements, given that they were developed in partnership with
local stakeholders from government, civil society and national human rights institutions.

In my capacity as the Special Rapporteur on Prisons and Conditions of Detention in Africa and a member of the
Committee for the Prevention of Torture in Africa, I encourage all stakeholders to utilise the monitoring tools developed
through the activities of the Article 5 Initiative. It is only when we collect evidence in a systematic and comprehensive
manner that we can monitor progress and identify shortcomings in an objective manner.

Commissioner Med S.K. Kaggwa
African Commission on Human and Peoples' Rights
Special Rapporteur on Prisons and Conditions of Detention in Africa
Member of the Committee for the Prevention of Torture in Africa
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A 51

The Article 5 Initiative

ACHPR

The African Commission on Human and Peoples' Rights

AChHPR

The African Charter on Human and Peoples' Rights
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CPTA

The Committee for the Prevention of Torture in Africa
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Civil society organisation

CSP

Complainant State Party

DIP

Domestication and Implementation Package
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ICCPR
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National Human Rights Institution
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Office of the UN High Commissioner for Human Rights
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The Optional Protocol to the UN Convention against Torture

RIG

The Robben Island Guidelines (Resolution on Guidelines and Measures for the Prohibition and
Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Punishment in Africa)
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UN

United Nations
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The United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment
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UNSMR

The United Nations Standard Minimum Rules for the Treatment of Prisoners

UPR

Universal Periodic Review

Introduction

Introduction to the Article 5 Initiative (the 'ASI')

What is the Article 5 Initiative?
A51 promotes the prevention and eradication of torture and other ill treatment in Africa by supporting African
institutions to improve domestic compliance with international human rights law obligations, norms and procedures
under the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT),
the African Charter on Human and Peoples' Rights (AChHPR), the Robben Island Guidelines for the prevention of
torture in Africa (RIG) and the Optional Protocol to UNCAT (OPCAT).

A51 targeted six African countries that have ratified UNCAT, namely Burundi (1993), Kenya (1997), Mozambique

( 1999), Rwanda (2008), South Africa ( 1998) and Uganda ( 1986). These States have made varying progress in
relation to the strengthening of the rule of law, the development of good governance and oversight structures, and
basic criminal justice reform aimed at promoting access to justice.

Ultimately, A51 focuses its efforts on people deprived of their liberty, who are at risk of torture and other ill treatment.
Since the majority of people deprived of their liberty in Africa are detained in prisons and police holding cells, these
facilities arre the focus of the project. However, we anticipate that the tools and resources we provide here will have
applicability in other places of detention (e.g. repatriation centres, psychiakic institutions, juvenile detention centres).

The project also focuses on the role of the African Commission on Human and Peoples' Rights (ACHPR), specifically
the Special Rapporteur on Prisons and Conditions of Detention in Africa (SRPC), the Committee for the Prevention of
Torture in Africa (CPTA), and that of State Parties in the promotion and protection of the rights of detained persons
in Africa at State and civil society levels.

Who is the Article 5 Initiative?
A51 is a partnership between the University of Cape Town (Gender, Health and Justice Research Unit), the University
of the Western Cape (Civil Society Prison Reform Initiative at the Community Law Centre), the University of Bristol
(Human Rights Implementation Centre) and the African Policing Civilian Oversight Forum. A51 is suppor~ed by the
European Union (EU) through the European Instrument for the Development of Human Rights (EIDHR).

The Gender, Health and Justice Research Unit is an inter-disciplinary medico-legal research unit specialising in law
and health reform in the areas of sexual and gender-based violence, incarcerated and institutionalised women as
well as policing and security in relation to these areas in Southern and East Africa. The Civil Society Prison Reform
Initiative is a research and advocacy project aimed at furthering the rights of prisoners and other detained persons
in Africa. The project is housed in the well-respected Community Law Centre. The African Policing Civilian Oversight
Forum is a network of African policing practitioners drawn from state and non-state institutions. It is active in
promoting police reform through civilian oversight over policing. The School of Law at the University of Bristol has
a renowned reputation in delivering ground-breaking research into the prevention and prohibition of torture and
other ill treatment. The Human Rights Implementation Centre within the School of Law provides a unique forum for
developing research, expertise, advice and scholarship on the role of institutions in the effective implementation of
human rights at the national level.
8 I Article 5
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Why is the project called the 'Article 5 Initiative'?
Article 5 of the Universal Declaration of Human Rights and Article 5 of the African Charter on Human and Peoples'
Rights (AChHPR) guarantee the right of all people to be free from torture and other cruel, inhuman and degrading
treatment (hereafter, other ill treatment). The Article 5 Initiative draws its nome from these 1wo articles.

Why was the Article 5 Initiative established?
African States have had a long and unfortunate history in the use of torture and other illl treatment, particularly in
places of detention and during armed conflict. The suggestion that torture still takes place in detention facilities within
emerging African democracies is sometimes met with indifference, despite evidence that it is being perpetrated. In
post-conflict and developing contexts, the State's focus is often on broad nation-building efforts and institutional
governance. The treatment of people deprived of their liberty is often overlooked in these efforts, no1withstanding that
they are at particular risk of being subjected to torture and other ill treatment.
Despite the fact that the majority of African States have ratified UNCAl, progress has been slow in giving effect to
the objectives of the Convention at ground level. In many regards, some of the standards set by UNCAT and other
supportive international instruments are often too abstract to have meaninglful impact at operational level. In addition,
international instruments ore sometimes perceived by States as 'foreign' or 'imposed' and often unattainable.

Since UNCAT does not formulate concrete operational standards on the prevention and eradication of torture and
other ill treatment, implementation of the Convention can be a particular challenge at the domestic level. While the UN
Standard Minimum Rules for the Treatment of Prisoners (UNSMR), adopted in 1955, are more precise in describing
the minimum standards for humane detention of prisoners, we have seen little progress in the implementation of these
standards in Africa. In the intervening years, other soft law instruments that relate to the prevention and eradication
of torture and other ill treatment have been adopted by the UN and regional human rights structures.

In Africa, AChHPR and RIG are key instruments in advancing human rights and more specifically the prevention and
eradicatiorn of torture and other ill treatment. While the concept of the erad ication and prevention of torture in Africa
has been embedded in these instruments, a lack of compliance with the absolute prohibition of torture and other ill
treatment remains a problem throughout the continent. Moreover, while ACHPR has adopted RIG and created two
Special Mechanisms mandated to examine the treatment of persons deprived of their liberty and their conditions of
detention, namely the SRPC and the CPTA (formerly the Working Group on RIG), these Special Mechanisms have
lacked the necessary resources and tools to systematically a nd effectively monitor the implementation of UNCAl and
AChHPR in Africa.

There is no question that monitoring the compliance of state institutions with international human rights standards
has proven to be a challenging task. While normative standards relating to torture and other ill treatment nave been
developed and broadly accepted in Africa, related 'home-grown' operational guidelines to be used by, amongst
others, Special Mechanisms of ACHPR, domestic oversight structures, managers of detention facilities, police and civil
society, are lacking. This gap is even more apparent in transitional States where the rule of law and criminal justice
reform are continuous projects.
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We ore aware of and hove considered in our methodology the following constraints on States to prevent and eradicate
torture and other ill treatment:

•

the absence of appropriate legislation addressing the crime of torture and related matters;

•

the lock of proper infrastructure at detention facilities, which places o severe strain on meeting the minimum
requirements for humane detention;

•

the low priority of moinstreoming issues relating to the prevention and eradication of torture into the criminal
justice system;

•

the need for systematic and effective monitoring and reporting tools and mechanisms;

•

the need for capacity-building of civil society organisations in order for them to render support services and to
conduct monitoring of conditions of detention;

•

competing agendas in law reform and the pressure on governments to be 'tough on crime and criminals'; and

•

the need to shift focus from issues of confrontation to constructive interaction with governments in relation to the
promotion of good governance, human rights and the rule of low.

Although States and Notional Human Rights Institutions (NHRis) hove o responsibility to report on cases of rights violations,
it is a serious shortcoming that relevant and locally owned operational guidelines, mechanisms and instruments are
frequently not available to a id the systematic monitoring and reporting of torture and other i ll treatment. It is thus critical
to develop a coherent and more locally owned methodology and accepted operational guidelines to enable the Special
Mechanisms, States, NHRis, and civil society to monitor, among other things:

•

the prohibition and condemnation

of torture and other ill treatment through legislative, administrative,

judicial

and other measures;
•

adherence to international norms and procedures;

•

the adoption and implementation of safeguards and procedures relating to places of detention;

•

the provision of reparation and rehabilitation services for victims;

•

the availability and effective functioning of domestic visiting mechanisms; and

•

the procedures for investigating torture and other ill treatment.

A51has therefore created instruments to strengthen the implementation of standards aimed at preventing and eradicating
torture and o ther ill treatment in A frica. To achieve this, we developed o 'package' of context-specific tools and guidelines
that con be used by relevant mechanisms of the African human rights system and national actors to promote and support
the domestication of UNCAl on o practical level. These tools ore called the Domestication and Implementation Packages
(DIPs). In addition to this, we hope to improve in-country monitoring and reporting by States on measures taken to
prevent and eradicate torture and other ill treatment as well as improve the range of tools available for country missions
undertaken by the SRPC and the level of guidance from ACHPR in respect of State Party reports.

Remaining contextually relevant within target countries
The six countries targeted in this project hove all experienced some form of conflict in the recent post, during which time
serious human rights violations were perpetrated. In all six countries, significant progress has been made in strengthening
the rule of law, establishing NHRis and addressing the rights violations perpetrated. Despite these advances, local
situations remain complex and tensions con surface easily. These countries ore all dealing with the conflict of the post,
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development challenges and transformation in their own way. This has therefore required that the A51project treated
these contexts with sensitivity and respect for local processes such as law reform, intem al politics and countrylevel efforts to advance human rights. Ul timately, the key inputs of A51 were to (1) provide technical advice on
promoting compliance with UNCAT and RIG, and (2) to create opportunities for dialogue between stakeholders
on preventing torture and other ill treatment in the fu ture. As a resul t of this approach, the consultation workshops
included representatives from government departments (irncluding law enforcement agencies), legislatures, national
human rights institutions and civil society. In-depth, inter-sectoral discussiorns with these key stakeholders have proven
to be invaluable during the course of this project and, more specifically, in the finalisation of the tools developed
through the A51 project, the Domestication and Implementation Packages (DIPs).

The Development of Partnerships
In order to ensure that the DIPs are relevant to each country, A51 developed partnerships with key stakeholders. A51
entered into memoranda

of understanding with

local partners who were tasked with co-hosting consultations and

actively participating in the work of the project. In most countries, the local partner was the human rights commission,
who took on the role of 'in country-liaison' between the A51 team and country-level institutions, agencies and
organisations. Substantive input by various State departments, NHRI and civil society organisations into the DIPs,
which will be further outlined below, also help to improve the structure and contents of these tools.

A51 also established a working agreement with the ACHPR to support the objectives of tine project, to facilitate in·
country workshops and to support the insti tutionalisation of the tools developed through this project, the DIPs.

What was the overall objective of the Article 5 Initiative?
The overall objective of A51 was to develop and institutionalise integrated DIPs. These DIPs aim to assist courntries with
the domestication of UNCAT through the crceation of practical, context-specific norms and g uidelines, that can be used
by relevant mechanisms of the African human rights system and national actors to strengthen the implementation of
standards aimed at preventing and eradic-ating torture and other ill treatment in Africa.

11
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The Purpose of this Publication

This publication reflects on the work of A51 undertaken over a three-year period in six African countries. Aport from
providing o historical description of the project and the project's methodology, this publication also contains the key
outputs of the project, namely, the generic Domestication and Implementation Packages (DIPs). The DIPs consist of two
componen·ts that should provide a valuable resource in promoting compliance with UNCAT and RIG. These are the:

•

Guidance Notes, which provide a user-friendly resource on the interpretation of the duties imposed on State
Parties by UNCAT;

•

an integrated Checklist for each DIP comprising of Requirements For Compliance with UNCAT, a Reporting
Tool and a template of Guidelines for Reform .

The tools that we provide also include PowerPoint presentations that can be used for training as
well as guidelines on reporting to the UN Committee against Torture and the African Commission
on Human and Peoples' Rights. The DIPs are in a generic form but can easily be adapted to suit
the local situation. The publication therefore provides a comprehensive resource to a variety
of stakeholders on promoting and monitoring compliance with UNCAT and RIG. The DIPs will
enable stakeholders to collect information on a continuous basis and, from that information, be
able to make informed assessments, prepare reports and make recommendations that are based
on evidence.
All A51 materials - including this report, the DIPs and the Powerpoint presentations - are available
on the A51 website: www.a5i.org
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The Article 5 Initiative Methodology

The Development of the Domestication and Implementation Packages

There were three main phases of the development of the Domestication and Implementation Packages !DIPs):

Phose 1: The research

and development of comprehensive baseline studies on measures taken and implemented to

give effect to obligations under UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment IUNCAT) within the target countries. These bas.eline studies laid the foundation for the development of the
DIPs.

These baseline studies provided a detailed description of legal and other relevant measures taken to eradicate torture and
highlighted the unique challenges that the target countries currently face in attempting to domesticate UNCAT, as well as
the potential opportunities for ensuring country-level compliance with UNCAT and other human rights instruments. The
main drivers of torture and other ill treatment in each context were also considered.

The baseline studies contained a general overview of the situation relating to torture and other ill treatment i'n the target
countries, including: the general human rights situation, the legal framework to protect people from torture and other ill
treatment, the treatment of persons deprived of their liberty, conditions in places of detention, and the efficiency of any
internal and external oversight mechanisms_ The studies also highlighted good practices followed by each State in their
compliance with UNCAT and made preliminary recommendations to strengthen areas identified in the study as falling
short of UNCAT obligations.
Examples of resources used for these studies include: li) country constitutions/bills of rights; Iii) any domestic laws,
policies and regulations relating to the prohibition of torture and other ill treatment, particularly in places of detention;
jiii) reports of constitutional commissions of inquiry and other governmental/parliamentary inquiries; liv) domestic case
law; lv) legal analyses found in domestic law journals and other regional/international academic journals pertaining
to questions of torture and other ill treatment in target countries; lvi) documents produced for UN Universal Periodic
Reviews, UN treaty bodies and Special Procedures, and the African Commission on Human and Peoples' Rights IACHPR);
lvii) reports produced by national and international civil society organisations; and !viii) local and internati'onal media
reports. A51 disseminated the country-specific reports to our 'in-country liaisons' for review and verification of findings
as well as of the feasibility of the recommenda tions and related actions.

Phose 2: The development of Domestication and Implementation Packages IDIPs) for each target country, consisting of
Guidance Notes and Checklists, comprising of Requirements for Compliance with UNCAT and a Reporting Tool, which
led to the development of context appropriate Operational Guidelines for Reform.
As the DIPs were developed in Africa for the African context, they were designed to not only to increase the effectiveness
of measures to prevent and eradicate torture and other ill treatment within specific country-l.evel contexts, but were also
designed to facilitate solution-seeking approaches

in resource-constrained

environments. The DIPs will be explained in

detail below under section ''The Domestication and Implementation Packages Methodology".

Phose 3: On-going,

in-depth consultation workshops with national human rights institutions INHRis), representatives

of criminal justice departments and agencies as well as civil society organisations on the substance and structure of the
DIPs.
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These workshops took place over the course of o year and involved, ot the outset, two two-day workshops in each
country, followed by o third workshop that included building capacity on the use of the DIPs os well as making
recommendations towards domestic policy reform. The workshops not only assisted A51 in clarifying the existing
legal frameworks addressing torture and other ill treatment, but highlighted country-specific priorities, challenges
with domestication of UNCAl, the feasibility of the implementation of the proposed DIPs os well os substantive
recommendations for the reform of stote-levellows, policies and interventions. These workshops not only facilitated
localised and 'home-grown' interpretations of the requirements of UNCAl (and the Optional Protocol to UNCAl) but
also allowed stakeholders to toke full ownership of the DIPs.
In effect, the DIPs create o reporting methodology appropriate to the African human rights contexts for (a) States to
implement and monitor compliance with UNCAl, (b) ACHPR to measure States' compliance with their obligations
under the African Charter on Human and Peoples' Rights (AChHPR) and (c) civil society to record and report
effectively on allegations of torture and other ill treatment. Using this pragmatic package, civil society should be able
to enter more spaces more authoritatively and with o greater ' home-grown' rigour to their attempts ot providing o
third sector, independent voice.
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The Domestication and Implementation Packages Methodology

The Format of the Domestication and Implementation Packages
The DIPs have been developed to form a package of tools that can be used to help improve domestic compliance with
UNCAT, AChHPR and the Robben Island Guidelines (RIG), and to assist in reporting to the Commitee against Torture
(CAT) and ACHPR. The DIPs do not follow each article of UNCAT in order but are arranged according to the four broad
duties imposed by UNCAT as a whole, which give rise to a number of oblig1ations. These duties and obligations should
be regarded as inter-related and mutually reinforcing. The four broad duties are addressed in the DIPs as follows:

•
•
•
•

DIP A:
DIP 8:
DIP C:
DIP D:

the duty to combat impunity
the duty to prevent torture and other ill treatment
the duty to provide redress to victims of torture and other ill treatment
the duty to report to the treaty monitoring bodies

Each DIP consists of the following tools:

1. A 'Guidance Note'
This explains in detail the duties and obligations contained in UNCAT. The Guidance Note focuses on the nature and
causes of particular problems and challenges to domestication, the required standards, and guidelines on how these
standards can be met. It provides practical guidelines abou~ what is required and how it can be achieved in particular
African contexts. To explain the nature and scope of the obligations imposed by UNCAT, the Guidance INote draws
on authoritative interpretations of UNCAT by the UN Committee against Torture (CAT) and other expert bodies or
mechanisms such as the UN Special Rapporteur on Torture. In order to fully understand the nature and scope of States'
obligations with respect to the duties addressed by the DIPs, where necessary, the Guidance Note also draws upon other
international and regional instruments, in particular RIG, the International Covenant on Civil and Political Rights (ICCPR),
and the Optional Protocol to UNCAT (OPCAT).

2. A 'Checklist'
This comprises three integrated tools:
(i)

A

list of specific questions aimed at monitoring the extent to which

UNCAT has been domesticated (the

Requirements for Compliance).
(ii) A

reporting tool to be used by the State, oversight institutions ond civil

society to verify ond report on

progress made towards compliance with UNCAT and AChHPR. Thi's information can then form the basis
or reports submitted to the treaty monitoring bodies (i.e. CAT and ACHPR) as well as the Universal Periodic
Review process.
(iii)

Guidelines for reform. One should be able to

identify the areas where reform is required in order to

comply with UNCAT after having answered the questions on complliance. This will allow for the development
of a national action plan for compliance with UNCAT.
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Illustration of the format of the Domestication and Implementation Packages
arranged according to the four broad duties imposed by UNCAT and their
corresponding obligations

Criminalise
torture

Establish
junsdict10n

Put safeguards in
place & review
policies and
procedures
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Overview of the Content of the Domestication and Implementation Packages

DIP A: The Duty to Combat lmpuni1y
The duty to combat impuni ty requires State Parties to meet five obligations, namely:

•

criminalising torture in domestic law;

•

establishing jurisdiction over the crime of torture;

•

prosecuting or extraditing suspected perpetrators of the crime of torture;

•

rendering mutual assistance to other States in prosecuting or extraditing suspected perpetrators of the crime
of torture; and

•

assisting the treaty monitoring bodies to conduct investigations and gather information.

Fundamentally, these obligations are aimed at ensuring that there will be no safe havens for torturers. The duty to
combat imp unity rests with States and they must undertake the above steps to ensure this. While these steps are aimed
at combating impunity, they also have a preventive function by demonstrating that perpetrators of torture will be held
accountable.

DIP 8: The Duty to Prevent Torture and Other Ill Treatment
The duty to prevent torture and other ill treatment goes hand in hand with the obligation to prohibit these forms of
abuse. The duty to prevent torture and other ill treatment encompasses four obligations, namely:

•

to ensure that criminal justice procedural safeguards are in place and to systematically review interrogation
and detention rules, methods and practice to ensure they are complied with;

•

to ensure that measures are in place to prevent and prohibit excessive use of force by law enforcement and
other public officials, to ensure that the production of and trade in equipment or substances designed to
inflict torture or other ill treatment are prohibited by law, and to ensure that the use of other forms of
equipment that might be used or misused to inflict torture or other ill treatment is monitored and carefully
controlled;

•

to establish independent oversight mechanisms with the mandate to conduct unannounced inspection visits
to all places of detention; and

•

to provide training on the absolute prohibition

of

torture and other ill treatment to all law enforcement

officials and other persons working with or responsible for persons deprived of their liberty, and ~o engage
in public education and awareness raising initiatives.

DIP C: The Duty to Provide Redress
Article 14 of UNCAT imposes a duty on State Parties to provide redress to victims of torture and other ill treatment.
Redress refers to of a broad range of institutions that the State must put in place, as well as services it must provide
to victims of torture and other ill treatment. These institutions and services ,are not limited to financial compensation,
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but extend to rehabilitation services, measures of restitution and of satisfaction, as well as policy measures aimed at
ensuring that acts of torture or other ill treatment do not take place in the future. To guarantee that victims effectively
enjoy this right, State Parties should adopt legislation recognising a right to redress to victims of torture or other ill
treatment, and ensure that mechanisms providing redress are in place.

DIP D: The Duty to Report
UNCAT and AChHPR require State Parties to report periodically on measures token to comply with their duties and
obligations under the respective treaties. The periodic reporting procedures of UNCAT, AChHPR and the Universal
Periodic Review (UPR) aim to monitor the implementation of the relevant instruments, and the reports submitted form
the basis for dialogue between CAT, ACHPR and the UN Human Rights Council, and the State concerned. The treaty
monitoring bodies encourage and welcome inputs from NHRis and civil society organisations in the drafting of State
reports as well as in the fo.rm of separate reports, often referred to as Shadow Reports.

How to Use the Domestication and Implementation Packages

The overall purpose of the DIPs is to collect verifiable information in a systematic and comprehensive manner on
measures taken by States to prevent and eradicate torture and other ill treatment.

How to use the Guidance Notes and Checklists
The Checklists should always be used together with the relevant Guidance Note for a particular DIP. The Guidance
Notes provide an explanation of the obligations contained in UNCAT. The Checklist then contains detailed questions
to verify whether the obligations outlined in the Guidance Note are complied with in a particular country.

If anything is uncertain or unclear, the applicable Guidance Note should be consulted for more information. The
structure of the Checklist follows the structure of the Guidance Note for ease of reference. There is also a Glossary of
Terms that may help to clarify particular points.

The Checklists cover a broad range of topics, and especially civil society organisations may not have access to all the
information that the Checklists request. For this reason, it is advisable to determine before completing the Checklists
how the DIPs will be used and what the focus of the responses will be. For example, the focus may only be on prisons
or police detention. Having a dear focus will assist in responding appropriately to the questions.

It should be noted that the responses to some questions in the Checklists will stay the same for a long period of time
(e.g. if certain legislation is in place), whilst others may require more regular updating. It is therefore advisable
to regard the Checklists as living documents that can be used as part of State Party reporting to treaty monitoring
bodies, or as the basis for developing Guidelines for Reform.
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How to Fill in the Checklists
The Checklists have six columns and follow the structure of the Guidance Note. Questions are grouped according to
the sub-sections in the Guidance Note. The questions to which responses may remain the some for a long period ore
shaded in, for ease of reference.
The Checklist follows this format:

A description of what is required in each column follows:

Column 1: Nr.
This simply lists the number of the question.

Column 2: Requirement for Compliance
This sets out the questions to be answered. These are based on the obligations and standards contained in UNCAl,
and where appropriate RIG and other international and regional human rights instruments. These obligations and
standards ore explained in more detail in the relevant Guidance Note and the Guidance Note should be consulted if
there ore queries as to why the question is being asked or to better understand the nature and scope of the question.

Column 3: Response
This requires a 'Yes', 'No' or 'Partial' answer to be provided to the questions in the 'Requirement' column. This can
be shortened to Y, N or P. Where questions have no simple 'Yes', 'No' or 'Partial' answer !for example, questions
that ask "How many ... ?"), these blocks have been shaded in, and an answer only needs to be provided in the next
column.

Column 4: Description & Motivation for Response
Under this column more irnformotion should be provided to verify and supplement the answer given in the previous
'Response' column, e.g. the specific article within a law or regulation, case law, or information from reports or
statements from the government, NHRI, civil society organisations, treaty bodies, etc. that can support the reason for
the response. If the response is 'Partial' thi.s should be explained.

19

The Article 5 Initiative Methodology

Column 5: Achievements &Challenges
This column provides an opportunity for a narrative discussion

of what

happens in pradice in relation to all the

questions being asked under that sub-section. It should therefore serve the purpose of providing a succinct report on
the particular sub-theme. Any examples of good practice can be recorded, along with details of any problems with
the implementation of the 'Requirements', listed in column two for that sub-section. The recording of good practice
is encouraged since it demonstrates that active measures ore being taken to address torture and other ill treatment.

Column 6 : Proposals for Reform
This column provides an opportunity to suggest any practical means or measures that could be taken to address
any challenges with implementing the 'Requirements' listed in column two. It can also be used to record o range of
possible reforms or measures that are required, such as a review or repeal of existing legislation, new legislation that
needs to be enacted, the identification of documents that need to be translat·ed into local languages and disseminated,
training needs for law enforcement or other public officials, and public awareness raising initiatives. It can also be
used to list any technical assistance that may be required in order to implement the 'Requirements' fully, for example
any assistance in the provision

of training

that may be required, advice on the establishment of mechanisms, or

model legislation on the criminalisation of torture, etc. The information provided in columns four and five should be
used to identify, and possibly prioritise, the areas that require reform.

Applying the Domestication and Implementation Packages in Practice

The DIPs have been designed to assist a range of stakeholders in securing and promoting the domestication and
implementation of UNCAT as supported by RIG and other instruments. Therefore, it is anticipated that they will be
of use to the following people and organisations: government officials, police officials, prison officials and other
individuals charged with the care of persons deprived of their liberty; military personnel; medical professionals;
parliamentarians; judges; lawyers; NHRis; civil society organisations; as well as ACHPR and the UN treaty bodies
and other experts. The DIPs can be used together or separately depending on the focus, ex pertise, and objectives of
the user. Therefore, the DIPs have the following practical applications:

(i) Collecting information in a systematic and comprehensive manner and establishing a
baseline of information on the four duties
The Checklists will enable a range of stakeholders to systematically monitor and gather data on progress made in
domesticating UNCAT and article 5 of AChHPR. This information is vital not only for government agencies, and other
national actors, to be able to report fully to CAT and ACHPR on progress made in complying with their obligations
under the respective treaties, but also for stakeholders to establish a constructive national dialogue on the prohibition
and prevention of torture and other ill treatment.

(ii) Building up a record and monitoring developments over time of measures taken
Linked to the collection of information, once completed, the Checklists will enable a record to be kept of the extent
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to which UNCAT has been domesticated and the areas where further reform is required. Monitoring compliance
with human rights obligations should be an on-going process, and the DIPs can thus be a useful tool fo.r building
up an accurate picture of the status of the domestication of UNCAT and enabling a broad range of stakeholders to
systematically monitor developments and progress made over time. This information can then feed into the revision
of national action plans and advocacy efforts to ensure their relevance to the current national context.

(iii) Developing country-specific national action plans
By completing the Checklists, a range of areas for reform will be identified and possible solutions and any technical
assistance required will be noted. The overall objective is to use the answers from the Checkllists to develop 'Guidelines
for Reform' (a national action plan) for priority areas that will improve and strengthen the domestication of UNCAl
These Guidelines for Reform should specify the measures required to domesticate and implement UNCAl fully,
and identify the relevant stakeholders and potential advocacy partners to take these measures forward.

These

Guidelines for Reform can then be monitored over time by relevant stakeholders to determine whether the goals
have been achieved and whether further efforts to implement them are required. The DIPs can thus be used as a
tool for establishing an on-going national strategy and dialogue for concrete measures to be taken for the effective
prohibition and prevention of torture and other ill treatment and the provision of redress.

(iv) Reporting to treaty monitoring bodies and follow-up
The DIPs have also been designed to assist with reporting to CAT on measures taken to implement UNCAl, and to
ACHPR on measures taken to implement article 5 of AChHPR and RIG. The Checklists provide a comprehensive
breakdown of the elements required to comply with the obligations contained in UNCAT and the standards set out
in RIG.

In relation to reporting to CAT, the government will be able to use the DIPs to easily identify and report on areas
where there is full compliance with UNCAl , as well as those areas where there is partial or no compliance. Where the
answers in the Checklists have identified that there is partial or no compliance, the reasons for this will be noted and
any possible measures required to comply with the obligation can be recorded and reported to CAT. This information
will assist States to draft their reports but will also help to improve the quality of state reporting to CAT and strengthen
the constructive dialogue between CAT and State Parties on measures required to comply with UNCAl Using the DIPs
will also demonstrate a willingness by the State Party to engage in a national process to domesticate and implement
UNCAT.

Similarly, the DIPs can be used to strengthen reporting to ACHPR on any positive measures taken to implement article
5 of AChHPR and the standards contained in RIG, as well as identifying those areas where further reform is necessary
and specifying the measur·es required for bringing these into conformity. Providing more detailed information on the
measures taken to comply with article 5 of AChHPR, and in particular on areas where reform is still reqruired, will
enable ACHPR to have a more meaningful and constructive exchange with the State concerned.

The DIPs will not only assist States in complying with their reporting duties to CAT and ACHPR but will also be of use
to NHRis and civil society organisations when submitting their own reports to these bodies on the domestication and
implementation of UNCAT, and article 5 of AChHPR and RIG in practice. The Checklists will enable NHRis and civil
society organisations to monitor measures taken to domesticate UNCAT and to take measures to comply with RIG,
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and identify any gaps or problems in practice, which con then be included in any submissions to CAT and ACHPR
as appropriate.

As a practical tool that explains the requirements for complying with UNCAT, as well as article 5 of AChHPR and RIG,
the DIPs can also be used to help with the follow-up process after a State Party report has been considered by CAT
or ACHPR_ Typically, CAT and ACHPR do not specify the exact measures required to be token at the notional level
to comply with their Concluding Observations and Recommendations, allowing a certain margin of appreciation for
States to determine the measures that ore most appropriate to their speci fic context to comply with these findings.
Therefore, governments, NHRis and civil society organisations con use the DIPs as a tool to determine what concrete
measures ore required in order to comply with any Concluding Observations or Recommendations made by CAT
and ACHPR and to draw Ulp a notional action plan to implement the necessary reforms. The process of using the DIPs
will also enable the State and other actors to provide detailed reports to CAT and ACHPR on follow-up measures that
hove been taken or will be put in place.

(v) Reporting under the Universal Periodic Review Process
All UN Member States are required to submit reports to the UPR process of the UN Human Rights Council. All UN
Member States hove now undergone the first round of reviews under this process and are now required to toke
measures to comply with the recommendations they have accepted and to submit a further report. Consequently,
the DIPs can be used by government and other public officials, NHRis, civil society organisations and other national
actors as a practical tool to identify precise measures required to comply with these recommendations and to develop
a national strategy for implementation onci report back in detail to the UN Human Rights Council on the steps taken.
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DIP A: THE DUTY TO COMBAT IMPUNITY
If someone has impunity it means he/she is free from punishment. The duty to combat impunity for people
who have committed torture requires State Parties to do five things:
•

make torture a crime in domestic law;

•

establish jurisdiction over the crime of torture;

•

prosecute or extradite people suspected of the <:rime of torture;

•

give mutual assistance to other States in prosecuting or extradi ting people suspected of committing
torture; and

•

assist the treaty monitoring bodies to conduct investigations and gather information.

While these steps are aimed at fighting impunity, they also function to stop torture from happening by making
it clear that perpetrators of torture will have to answer for their actions.

...
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1. The crime of torture curries the status of o peremptory norm, meaning there con never be ony
excuse for its use.
Under international law, the ban on torture has the status of a peremptory norm (an international law that
cannot be derogated from by a State). 1 This means that the ban on torture has "a higher rank in the
international hierarchy than treaty law and even 'ordinary' customary rules"/ and States accept the norm to
be absolutely and fully binding, with no exceptions. States must not derogate3 from the ban on torture, either
through signing a conflicting treaty or in customary law:
The most conspicuous consequence of this higher rank is that the principle at issue cannot be derogated
from by States through international treaties or local or special customs or even general customary rules
not endowed with the same normative force. 4
Because of the total prohibition of torture, no State is allowed to excuse itself from the application of the
peremptory norm. Because the ban is absolute, the norm applies no matter what the status of the victim and
the situation (for example, during states of war, siege or emergency). Torture is very strongly condemned
and judges have described the torturer as someone who has become "li ke the pirate and slave trader before
him- hostis

humani generis, an enemy of all mankind", 5 and torture itself as an act of barbarity which "no

civilized society condones",6 "one of the most evil practices known to man"7 and "an unqualified evil". 8
Because torture has the status of a peremptory norm, any State has the authority to punish people who commit
the crime of torture, as "they are all enemies of mankind and all nations have an equal interest in their

1

See the House of lords decision in A {FC) and others {FC) v. Secretary of State for the Home Deportment (2004); A and others {FC)
and others v. Secretary of Stale for the Home Deportment (2005] UKHl 71, para 33. See also R v. Bow Street Metropolitan Stipendiary
Magisfrafe, Ex parte Pinochet Ugarfe (No. 3) [2000]1 AC 147, paras 197-199; Prosecutor v. Anlo Furundziia {Trial Judgement), IT95-17/1-T, International Criminal Tribunal for the former Yugoslavia (ICTY), 10 December 1998, paras 147-157.
2

Prosecutor v. Anlo Furundziia {Trial Judgement), IT-95-17/1-T, International Criminal Tribunal for the former Yugoslavia (ICTY), 10
December 1998, para 153.
3
When States become Parties to international human rights treaties, they are allowed to 'suspend' some of the rights under those treaties
in certain situations or circumstances until the situation or circumstance that gave rise to the 'suspension' has come to an end. This is
called derogation. For example, a State may ban people from travelling to some ports of the country during an outbreak of on epidemic.
This may be interpreted by some people to mean that their right to freedom of movement has been infringed. International and national
human rights law permit such derogations.
4

Prosecutor v. Anto Furundziia {Trial Judgement), IT-95-17/1-T, International Criminal Tribunol for the former Yugoslavia (ICTY), 10
December 1998, para 153.
5
Filartiga v. Pena-lrala [1980]630f (2nd Series) 876 US Court of Appeals 2nd Circuit, para 890.
6
A (FC) and others v. Secretary for the Stole for the Home Deportment [2005] UKHL 71, poro 67. Even States that use torture never
soy that they hove o right to torture people. They either deny the allegations of torture or they try to justify it by calling it by different
names such os 'enhanced interrogation techniques' or 'intensive interrogation.' They know that torture shollld not be used under any
circumstances.
7
A (FC) and others v. Secretary for the State for the Home Department [2005] UKHL71, poro 101.
8

A (FC) and others v. Secretary for the State for the Home Department (2005] UKHL 71, para 160.
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apprehension and prosecution".9 The United Nations Convention against Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment (UNCAT) therefore has the important function of making sure that
under international law, persons accused of committing the crime of torture will not find a safe place to hide.
Applying the principle of universal jurisdiction (which is discussed in Part D), UNCAT places the obligation
on States to either prosecute or extradite any person suspected of committing of the crime of torture. Doing nothing
is not an option.

2. States should criminalise torture in domestic legislation, incorporating a definition of torture
that contains at least the main elements of the definition of torture in article 1 of UNCAl.
Impunity is one of the root causes of the spread of torture. 10 The UN Commission on Human Rights defines
impunity as the impossibility, de jure or de facto, of bringing tlhe perpetrators of violations to account -whether in
criminal, civil, administrative or disciplinary proceedings - since they are not subject to any inquiry that
might lead to their being accused, arrested, tried and, if found guilty, sentenced to appropriate penalties,
and to making reparations to their victims. 11
Impunity happens because of a political and social context in which laws against human rights violations are
not obeyed or perpetrators ore not adequately punished by the State. 12 Article 4 of UNCAT deals with one
part of impunity- when authorities fail to punish individual acts of torture - by placing an obligation on
States to make acts of torture a crime in their domestic law, and to establish punishments equal to the
seriousness of the crime.
Article 5 of the African Charter on Human and Peoples' Rights (AChHPR) prohibits, a mongst other things,
torture 13 and links it to the right to dignity. Article l of UNCAT defines the crime of torture and article 4
requires States to criminalise torture in domestic law and specify appropriate punishments that take into
account the extremely serious nature of the crime. The two articles are closely linked, reinforcing the duty of
State Parties to fight impunity as one of the main causes of torture across the world. 14 Robben Island Guideline
(RIG) 4 encourages States to adopt the definition of torture in article l of UNCAT.
Based on the definition in article l of UNCAT, four conditions must be met for an act to qualify as torture:

•

It must result in severe mental and/or physical suffering: It is important to know that torture is not
only the inAiction of physical suffering from, for example, beatings or electrical shocks. Putting mental
or emotional pressure on a person may also meet the condition for torture (for example, threatening

9

Ex porte Pinochel (No. 3), 2 AllER 97, pp. 108-109 (Lord Browne-Wilkinson) citing Extradition of Demjonjuk (1 985), 776 F2d 571
in Robertson, G. (2006) Crimes Against Humanity- The Struggle for Global Justice. London: Penguin, p. 267.
10 Nowak, M. and McArthur, E. (2008) The United Notions Convention against Torture- A Commentary. Oxford: Oxford University
Press, p. 229.
11
E/CN.4/2005/102/Add. 1, p. 6. This definition differs slightly from the one adopted in 1996 (E/CN.4/Sub.2/1 996/1 8) by adding
the words "if found guilty, sentenced to appropriate penalties, and to making reparations to their victims".
12
Jorgensen, N. (2009) Impunity and oversight: when do governments police themselves, Journal of Human Rights, Vol. 8, p. 386.
13
Article 5: 'Every individual shall hove the right to the respect of the dignity inherent in a human being and to the recognition of his
legal status. All forms of exploitation and degradation of man, particularly slavery, slave trade, torture, cruel, inhuman or degrading
punishment and treatment shall be prohibited.'
14
Nowak and McArthur (2008), p. 229.
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to hurt a person's family). The condition that torture must result in 'severe' sufferi ng is not an absolute
and ob jective standard, and will depend on the facts of the case and the context in which the acts
happened.

•

It must be inflicted intentionally: Article 1 requires that torture be inflicted intentionally for such
purposes as obtaining information or a confession, as punishment or intimidation, or motivated by
discrimination. It is important to note that the definition reads 'for such purposes as' and what follows
should be understood to serve as examples and not an complete· list of purposes set down by UNCAT.
An act may therefore still meet the condition of 'purpose' if the purpose was something other than
those listed in article 1.

•

It must be committed by or with the consent or acquiescence of a public official: Torture may be
committed directly by a public official, for example, by assaulting a criminal suspect. It may also be
committed by a person who is not a public official, but with the consent of a public official (that is,
the official allowed the torture to happen). An act of torture may also occur if a public official does
not do anything to stop a non-state actor from causing severe mental and/or physical suffering to
another person. 15 {In these Guidance Notes an 'actor' is anyone who carries out an action.)

•

It excludes pain and suffering as a result of lawful actions: A lawful action is an act that is considered
legal under the State's law - for example, a police officer handcuffing a suspect in order to secure
their arrest. If a suspect resisted arrest and was injured in the process of police officers putting
him/her in handcuffs, this would probably be considered a lawful (if somewhat violent) action, and
would not be considered to be torture. There are, however, areas of state operations where force
may be used that could fall in the grey area between what is lawful and what is not- for example,
it is sometimes unclear whether the amount of force used to end a prison riot was more than the
minimum amount of force required. Whether an action was lawful or not thus often has to be judged
on a case-by-case basis. Further, the fact that something is lawful within a particular State does not
necessarily mean that it meets the requirements of UNCAT. Indeed, this is a problem with UNCAT,
because there are some acts that CAT consider s to be unlawful but individual States consider to be
lawful (for example, corporal punishment16).

When State Parties criminalise torture in domestic law, they do not have to adopt the exact words of the
definition in article 1 of UNCAT, althou-gh this is good practice and is noted as such in RIG 4. The definition
in domestic law should, however, contain the main parts of the definition in article 1.17 States may add to
the definition in article 1 in their domestic law, so long as the domestic law contains the main elements of the
definition of torture in article 1 of UNCAT. 18 The definition of torture must apply fully in domestic law and no

15

CAT/C/GC/2, para 18.
For example: Punishments such as the death penalty and corporal punishment will inAict severe physical and mental suffering.
However, the Constitution of Botswana allows for corporal punishment to be inAicted as a form of punishment even though Botswana
ratified UNCAT in 2000. Upon ratification, Botswana entered the following reservation: "The Government of the Republic of Botswana
considers itself bound by Article 1 of the Convention to the extent that 'torture' means the torture and inhuman or degrading punishment
or other ITeatment prohibited by Section 7 of the Constitution of the Republic of Botswana". United Nations Treaty Collection (no date)
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Available at
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-9&chapter=4&1ang=en (accessed 27 September 2013).
The UN Special Rapporteur on Torture has specifically asked for corporal punishment as a form of punishment to be abolished in all
jurisdictions. UN Special Rapporteur on Torture (undated) Genera/ Recommendations of the Special Rapporteur on Torture. Available
at http:// www.ohchr.org/Documents/lssues/SRTortvre/recommendations.pdf (accessed 27 September 20 13).
17
CAT/C/GC/2, para 8; CAT/C/CR/29/5 (Estonia), para 6(a); CAT/C/CR/30/6 (Belgium), para 6.
18
CAT/C/GC/2, para 9.
16
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distinction may be made between d ifferent State officials and corresponding penalties for the crime of
torture 19 - i.e. the definition of torture and the penalties to be imposed must be the same for everyone.
Further, if ill treatment is defined in domestic law it would be a violation of UNACT to prosecute conduct as
ill treatment where the conditions for torture are also present, and the conduct could instead be prosecuted
as torture.20
If State Parties do not <:riminalise torture in their domestic law, they will be faced with a problem when
incidents of torture occur: how do they establish jurisdiction over an act that is not defined or classified w ithin
their law?21 The United Nations Committee against Torture (CAT) has a lso noted that even when the right to
freedom from torture is recognised in a country's constitution, this is not enough and the criminal code of the
country also needs to define the crime o f tortureY The <:riminalisation requirement therefore applies to:
•

monist constitutional states (where ratified international treaties and international law automatically
become national law); as well as

•

dualist constitutional states (where ratified international treaties and international law must be
'translated' into national laws before they have any force).

The criminalisation of torture in domestic law needs to specifically take account of:
•

the need to define the crime o f torture as a specific offence committed by, or at the instigation of
(caused by), or with the consent (agreement), of a public official;

•

any special intent to extract a confession or other information, to punish arbitrarily, to intimidate, to
coerce or to discriminate;

•

the need to legislate against complicity (being involved) in torture and attempts to commit torture as
equally punishable as committi ng acts of torture;

•

the need to exclude the legal applicability of any justification for acts of torture;

•

the need to make sure that no statutory limitations are applied to the crime of torture;

•

the need to procedurally exclude all evidence obtained by the use of torture in criminal and all other
proceedings, except in proceedings against the perpetrator of torture him/herself;

•

the need to legislate for and to enforce the prompt and impartial investigation of any substantiated
(justified) allegations of torture; 23 and

•

the need to recognise coercing (forcing) another person to commit torture as an offence in domestic
law. 24

As part of understanding the crime of torture, anything done to hide an act of torture or failing to punish an
act of torture, may be seen as 'complicity or participation' in the crime of torture.25 Complicity refers to, at
least, unspoken agreement to torture, any attempt to and actual cover-up of torture, and hiding or keeping
19
In respect of the Republic of Korea, CAT noted os follows: "The Committee notes with concern thot orticle 125 of the Criminal Code
relating to violence end cruel octs is only applicable to specific individuals in investigation and trial processes, while other acts
constituting torture that foil outside the scope of this article ore dealt with under different provisions of the Criminal Code and ore subject
to lesser penalties." CAT/C/KOR/C0/2 (Republic of Korea), poro 5.
70
CAT/C/GC/2, poro 10.
21
Nowak and McArthur (2008), p. 234.
22
Nowak and McArthur (2008), p. 235.
23
A/52/44, poro 241.
24
Nowak and McArthur (2008), p. 237.
25
Nowak and McArthur (2008), p. 238.
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secret the crime of torture. 26 An attempt to commit torture would also be a crime. For example, if a superior
officer orders juniors to use torture methods on a suspect, but the junior officers refuse to obey the order , the
senior officer would still be guilty of an attempt to commit tortureY

3. The punishment for torture

shot~~ld

refle(t the gravity of the crime and the harm it (aused.

UNCAT and RIG 12 do not set a minimum punishment for perpetrators of torture, but state that these crimes
must be punishable by penalties reAecti ng the extremely serious nature of the crime of torture. CAT regards
non-custodial sentences as wholly inappropriate and not compliant with the requirement in article 4(2). CAT
has regarded sentences of three, seven or 10 years imprisonment as not heavy enough, 28 but corporal
punishment, life imprisonment and capital punishment are seen as equally inappropriate punishments. 29
However, CAT has held that of all crimes, the crime of torture should incur the heaviest p unishment and CAT
has approved of domestic legislation stating that if an act of torture resulted in the death of the victim, then
life imprisonment is the appropriate punishment. 30

PART 8: State Parties should establish jurisdiction over the crime of torture based on
he territoriality and flag principle and the nationality principle. UNCAl establishe~
~niversal jurisdiction over the crime of torture.
Article 5 of UNCAT and RIG 6 put an obligation on States to make sure that jurisdiction over the crime of
torture is fully established and that perpetrators of torture cannot escape the consequences by fleeing to
another country. Article 5(1) places an obligation on States to establish jurisdiction on the basis of:
•

the territoriality and flag principle; as well as

•

the active and, to a certain extent, the passive nationality principle.

Each of these principles is discussed in the following sections. By establishing jurisdiction, the courts will be
able to rule on allegations of torture and other ill treatment.
CAT has confirmed the importance of the obligation to establish jurisdiction contained in article 5. It has
done so by regularly asking for information on this matter31 and by frequently criticising those State Parties
that have not fully domesticated this article in their own laws. 32

26

Nowak and McArthur (2008), p. 239-240.
Nowak and McArthur (2008), p. 248.
28
CAT/C/SR.50, paras 32 and 39.
29
Nowak and McArthur (2008), p. 250.
30
Nowak and McArthur (2008), p. 241.
31
See for example A/48/44, para 70; A/48/44, para 141; A/48/44, para 294; A/48/44, para 322; A/48/44, para 397;
A/51/44, para 75. See also Nowak and McArthur (2008), p. 274.
32
See for example A/54/44, paras 122(c), 162, 170-175. See also Nowak and McArthur (2008), p. 274.
27
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4. States should establish jurisdiction over the crime of torture on the basis of the territori,ality

and flag principle.
Article 5(1) of UNCAl puts an obligation on States to take 'such measures as may be necessary' to establish
jurisdiction over the crime of torture if the offence is committed anywhere in its territory. This form of
jurisdiction is known as the 'territoriality and Rag principle'. This obligation requires a State to exercise
jurisdiction over acts committed on:
•
•

the State's land territory;
the State's territorial sea;

•
•
•

a irspace above the State's land and sea territories;
ships or a ircraft under the State's flag;
territories under the State's military occupation;

•
•

the State's overseas territories; and
any other territories over which the State has (effective) controt such as oil-rigs and military bases. 33

S. States should establish jurisdiction on the basis of nationality.
Under the active nationality principle, a State may claim jurisdiction when the alleged offender has the
nationality of that State. Under the passive nationality principle, o State may claim jurisdiction over an offence
when the victim of that offence has the nationality of that State. Article 5( 1)(b) of UNCAl is very clear about
the obligation to establish jurisdiction on the basis of active nationality, and State Parties violate UNCAl
when they do not take the necessary measures to establish jurisdiction.
In the case of passive nationality, however, the State has the freedom to decide. Article 5(1)(c) states that
such jurisdiction should be established 'if that State considers it appropriate'.34 While UNCAl does not create
on obligation in article 5( 1)(cL such jurisdiction foils within the spirit of UNCAl and is encouraged os part
of the fight against impunity for the crime of torture.
Given that the general purpose of UNCAl is to avoid safe havens for torturers, the term 'national' should be
understood os widely os possible to cover those who have changed their nationality after having committed
acts of torture. The States of both the earlier and the later nationality ore obligated to establish their
jurisdiction, os well as all relevant States in cases of dual or multiple notionolities. 35

33

Nowak and McArthur (2008), p. 309.
difference in approach relates to the fact that the active nationality principle is a common legal practice across the world, while
the passive nationality principle is not generally recognised like the grounds for jurisdiction in paragraphs 5(1 )(a) and (b). See Burgers,
J.H. and Dane! ius, H. ( 1988) The United Notions Convention against Torture: A Handbook on the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. Leiden: Martinus Nijhoff Publishers, p. 132. See for example New Zealand's
explanation to CAT, stating that "it would be contrary to New Zealand's established legal practice to establish jurisdiction to deol with
offences on the basis of the nationality of the victim". A/48/44, para 152.
35 Nowak and McArthur (2008), p. 311.
3A The
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6. UNCAl establishes universal jurisdiction over the crime of torture.
Article 5(2) of UNCAT gives States the choice to either prosecute under universal jurisdiction or extradite the
alleged perpetrator (that is, return them to their home country, or the country in which they committed the
crime [if it is not the same], or to another country that will prosecute them). Article 5(2) requires State Parties
to establish jurisdiction to prosecute the crime of torture in all cases where the accused is present in any
territory under their jurisdiction- it does not matter what the offender's nationality is, or the place where the
crime was committed. This form of jurisdiction is known as ' universal juri sdiction'. The obligation is, however,
limited to cases where the alleged offender is present in the territory under the State's jurisdiction, and it does
not create any obligation to allow for cases to be tried

in absentia (that is, in a trial where the alleged offender

is not physically present).
This form of jurisdiction is an important tool in combating impunity for the crime of torture when the State
where the accused is physically present either decides not to extradite the suspect, or does not receive a
request for extradition from another State (as discussed in relation to the obligation to extradite or prosecute
in Part D, below).36
CAT has repeatedly expressed concern about States not taking the necessary measures to put article 5(2)
into practice. 37 For example, in the Habre case against the former Head of State of Chad, CAT concluded
that by not adopting legislation to establish jurisdiction over the alleged offences, Senegal had failed to fulfil
its obligations under article 5(2) of UNCAT. 38 CAT has also stressed that there should be no immunity or
amnesty for the crime of torture. 39

7. CAl has consistently argued against the use of immunity and amnesty for the crime of torture.
Immunities may be granted to high-ranking State officials for the legitimate purpose of making sure that interState relations continue to function properly. 40 However, these immunities are not absolute and there are
exceptions to immunity in the case of serious violations of human rights and humanitarian law, including acts
of torture. The practice of international criminal tribunals - such as the International Criminal Tribunals for
the former Yugoslavia and Rwanda (ICTY and ICTR) and the Special Court for Sierra Leone (SCSL) - has

36 Note that States

have discretion to set time limits for extradition requests. See Burgers and Danelius (1988), p. 133.
See for example CAT/C/DRC/C0/1, para 5(b); CAT/C/CR/34/UGA, para 5(c); CAT/C/CR/32/5, para 6(f); A/57/44, paras
59-67, 6(f); CAT/C/XXVII/Cond.2, para 5(d); A/56/44, para 134(d); A/55/44, para 59; A/54/44, § 159; A/54/44, para 122;
A/51/4.&, para 7 5. See also Nowak and McArthur (2008), p. 274 .
38
The only individual complaint to CAT that directly addresses the obligation under article 5(2) of UNCAl is the case of Suleymane
Guengueng eta/. v. Senegal (Habre case). In this case against the former President of Chad, HissEme Habre, victims of torture of Chadian
nationality filed a complaint regarding the failure of Senegal, where Habre was residing, to prosecute Habre for crimes allegedly
committed under his regime in Chad. While Senegal initially arrested Habre, it later established that the national courts had no
jurisdiction over this case and refrained from further prosecution. CAT/C/36/D/181/2001, para 9 .6.
39
See for example A/54/44, paras 76(f), 77(b); A/55/44, para 186(d); A/56/44, paras 58(h), 59(d); A/54/44, para 100;
A/51/4.&, paras 112, 117; A/52/44, para 192; CAT/C/29/Add.1, para 75; A/54/44, para 66; CAT/C/CR/32/3, para 5;
A/55/441, paras 59(g), 61 (d); CAT/C/PER/C0/4, para 16; A/55/44, paras 68(e), 69(c).
See also Nowak and McArthur (2008), pp. 276-281 .
40
See for example Case Concerning the Arrest Warrant of II April 2000 (Democratic Republic of the Congo v. Belgium}, International
Court of Justice (10), No. 121 , 14 February 2002, para 53, which states that "the immunities accorded to Ministers for Foreign Affairs
ore not granted for their personal benefit, but to ensure the effective performance of their functions on behalf of their respective States".
37
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been that Heads of State and other high-ranking government officials are not immune from prosecutions. 41
The Rome Statute of the International Criminal Court, in article 27, also clearly states that those acting i n an
official capacity are not free from criminal responsibility under the Statute and immunities shall not stop the
Court from exercising its jurisdiction. The status of the Rome Statute as an international treaty means that it
is more powerful than domestic laws granting immunities, in countries that have ratified the Statute.42 Torture
falls under the jurisdiction of these intennational tribunals as a war crime or as a crime against humanity, if
its practice is part of a widespread or systematic attack against civilians (that is, people who are not in the
police or army).
While statutes (laws) of international criminal tribunals cannot be directly applied in domestic jurisdictions,
the ICTY did observe that its provision on immunity is "indisputably declaratory of customary international
law"43 and therefore binding on all States.
Unlike the abovementioned statutes, UNCAT does not explicitly exclude immunity, but it does establish a
comprehensive obligation on State Parties to prosecute suspected perpetrators of torture. The discussion on
this matter in the commentary on UNCAT led to the conclusion that "[i]n order to avoid impunity for torturers,
the traditional immunity rules under customary international law must ... be interpreted i111 a narrow sense". 44
CAT has repeatedly argued against immunity from prosecution for acts of torture. 45 1t stated its clear opinion
regarding the cases against Pinochet (former Head of State of Chile) and Habre (former Head of State of
Chad) that universal jurisdiction should be exercised over these torturers present in State Parties' territories,
whether or not they concern former Heads of State. 46
There is nothing to stop State Parties to UNCAT from invoking function·al immunity in relation to incumbent
(current) Heads of State or Government, Ministers of Foreign Affairs and diplomats in order to make sure
that they perform their diplomatic tasks on behalf of their States, while not providing such functional immunity
to other officials. 47 But f unctional immunity can only be claimed when criminal proceedings are started by
means of an indictment, the issue of an arrest warrant or an extradition request at a

time when the official is

still holding office. Functional immunity is thus lost as soon as an official loses his/her position. 48
Also, wlhile immunity may continue to exist for 'official acts' performed while holding a certain position, acts
of torture or conspiracy to commit torture cannot be considered 'official acts'. 49

41

Articles 7(2) of the ICTY Statute, 6(2) of the ICTR Statute and 6(2) of the SCSL Statute all state that 'the official position of any accused
person, whether as Head of State or Government or as a responsible government official, shall not relieve such person of criminal
responsibility nor mitigate punishment'. See for example these cases against two presidents and o prime minister: ICTR 97-23-S, The
Prosecutor v. Jean Kambanda, judgment of 4 September 1998 (the issue of immunity was not raised by the Prime Minister); Decision of
8 November 2001 in Prosecutor v. 5/obodan Milosevic, Decision on Preliminary Motions, paras 26-34; SCSL-2003-{)1-1--{)59,
Prosecutor v. Charles Ghankoy Taylor, Appeals Chamber, 31 May 2004, poro 50.
42
Nowak and McArthur (20081, p. 325.
43
Prosecutor v. Furundzjia, ICTY, 10 December 1998, pora 156, 38 ILM (1999) 346, poro 140.
44
Nowak and McArthur (2008), p. 326.
45
See for example A/54/44, poros 76(f), 77(b) and 77(f); A/54/44, para 100; A/55/44, para 186(d); A/56/44, poros 58(h) and
59(d).
46
CAT/C/SR.354, poro 39 ond Suleymane Guengueng eta/. v. Senegai(Habrecase), CAT/C/36/0/181 /2001, pora 9.8.
47
Nowak and McArthur (2008), p. 327.
48
Nowak and McArthur (20081, p. 327.
49
See for example the Judgment of 24 March 1999 of the Judicial Committee of the House of Lords in the cose of R. v. Bartle and the
Commissioner of Police for the Metropolis, ex parte Pinochet. The International Court of Justice in the Case Concerning the Arrest
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In line with this understanding of immunity, CAT has also stated that acts of torture should not be covered by
amnesty laws. It has criticised several State Parties that adopted amnesty laws that could result in impunity
for perpetrators of torture50 and expressed approval of amnesty laws that do not apply to torture. 5 1

8. Every person, including those deprived of their liberty, has the right to lodge a (Omplaint
regarding his or her treatment to an independent authority, induding violations of the right
to be free from torture and other ill treatment.
Article~ 3 of UNCAT requires each State Party to make sure that any person who claims that he/she was the

victim of torture in any territory under its jurisdiction has the right to complain to, and have his/her case
promptly and impartially examined by, the competent authorities (people and institutions that have the legal
ability and/or mandate to carry out such an examination). Further, article 16 of UNCAT expressly extends
this right to victims of other ill treatment.
The right for victims of torture and other ill treatment to make a complaint is a fundamental guarantee that
must always be upheld52 and is closely linked to the duty to combat impunity. In order to realise the right to
complai n, mechanisms that people can 1use to make complaints must be set up both inside and outside places
of detention, people must be able to use them without fear of reprisals, and people must know how to access
these mechanisms.53 This requires that detainees be told about the mechanisms and how to use them in a
language they understand.54 Such mechanisms could include, but are not limited to, prison authorities, police
officers, lawyers, social workers and psychologists, judges, national human rights institutions, nongovernmental organisations, etc.
The actual form that a complaint takes is not important and it should be enough for a victim to simply bring
a violationls) to the attention of a competent authority i n order for an examination into the allegation to be

Warrant of 11 April 2000 come too different conclusion. However, in their Joint Seporote Opinion Judges Higgins, Kooijmons ond
Buergenthol noted thot "serious internotionol crimes connot be regarded os official octs and thot immunity prevails only os long os the
Minister is in office ond continues to shield him or her ofter the time only for 'officioI' acts" (paras 80-85). This interpretation is olso in
line with the interpretation of CAT ond should therefore guide State Porties when implementing UNCAl.
50 See for exomple A/55/44, poros 73(e),75(c); A/57I 44, poro 5(i); CAT/C/CR/32/5, poros 6(b), 7(b); CAT/C/CR/34/BHR, poro
6(g).
51 See for example A/52/44, pora 192; CAT/C/CR/32/3, poro 5; CAT/C/CR/29.2, poro 6(c). See olso Nowok ond McArthur
(2008), pp. 278-281.
52
Nowak and McArthur {2008), p. 442.
53
Amnesty International (2003) Combating Torture- A Manual for Action. London: Amnesty International Publications, p. 143.
54
United Nations Standard Minimum Rules for the Treatment of Prisoners, Rule 35.
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initiated .55 The official complaints proce ss should allow for both written and verbal complaints, as well as
anonymous complaints56 and complaints made through a third party (for example, by a family member).
The right to complain will be further facilitated by ensuring access for persons deprived of their liberty to a
lawyer, doctor and family members, as well as to independent monitoring bodies such as national human
rights institutions and NGOs, (as discussed in DIP B). 57

9. States should ensure that persons who have lodged complaints of torture and oth&r ill
treotment, as well as witnesses to such acts, are protected from retaliation and intimidation.
A very important part o·f the right to complain is a guarantee against retaliation and intimidation. Article 13
of UNCAT and RIG 49 both outline the need to make sure that complainants and witnesses are protected
against ill treatment and intimidation after they have reported torture or other ill treatment. RIG 49 also calls
for investigators, human rights defenders, and families to be protected. Examples of measures to protect
against retaliation and i ntimidation indude:
•

removing personnel who have been accused of torture or other ill treatment from active duty;

•

moving the person who made the complaint to another place of detention; or

•

changing the personnel who are responsible for the complainant.

Regular contact w ith lawyers, family members, and monitoring bodies. as well as regular examinations by
doctors can also offer more protection. Victim and witness protection units within courts and/or law
enforcement agencies also have an important role to play.58 (See also DIP Con victims' right to redress..)

10. Whenever there 01re reasonable grounds to believe that an act of torture hos taken place in a
State Party's jurisdiction, this should be investigated promptly by independent and impartial
authorities.
Article 12 of UNCAT requires State Parties to make sure that there is a prompt and impartial investigation
when there are reasonable grounds (fairly good reasons) to believe that someone has committed an act of
torture or other ill treatment in any terri tory under the State's jurisdiction. The purpose of investigation is to
find evidence of torture and/or other ill treatment so that perpetrators can be held accountable for their
actions and the interests of justice may be served. The obligation to investigate is linked to the duty to provide
the right to access complaints mechanisms. 59

55

BlancaAbadv. Spain, CAT/C/20/D/59/1996, para 8.6; Abdelli v. Tunisia, CAT/C/31/D/ 188/2001, para 10 .6; Ltoiefv. Tunisia,
CAT/C/31/D/189/2001, poro 10.6; Dimitrovv. Serbia and Montenegro, CAT/C/34/D/171/2000, poro 7.2; see olso Nowok and
McArthur (2008), p. 448.
56
Nowak and McArthur (2008), p. 449.
57
A/56(44, para 82(c); see CAT/C/BIH/C0/1, para 19.
58
Nowak and McArthur (2008), pp. 450·451. See also Niyizurugero, J-B. and Lessene, P. (2008) Robben Island Guidelines for the
Prohibition and Prevention of Torture in Africa: Practical Guide For Implementation. Geneva: Association for the Prevention of Torture,
pp. 68-69; CAT/C/LKA/C0/2, para 15.
59
Nowak and McArthur (2008), p. 414.
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In order to comply fully with this obligation, investigations need to be:
•

prompt;

•

impartial;

•

thorough;

•

able to lead to the identification of those responsible; and

•

carried out by a competent authority.

UNCAT does not explain what 'reasonable grounds' are, but CAT has interpreted this broadly, and
information that could trigger an investigation could come from many sources. for example, CAT has clearly
stated that detailed allegations from NGOs are reasonable grounds and should result in an investigation.60
Information that establishes reasonable grounds to initiate an investigation could also come from fellow or
former detainees, family members, lawyers, medical staff and national human rights institutions.61 Those
responsible for places of detention should oversee the practices in these places by:
•

making sure that there are regular inspections/oversight visits;

•

talking to detainees; and

•

inviting lawyers, medical staff and family members of detainees to report on possible acts of torture
and ill treatment. 62

UNCAT calls on investigations to be 'prompt and impartial', although these terms are not defined. CAT has
stated that promptness is essential both to ensure that the victim cannot continue to be subjected to such acts and
also because in general, unless the methods employed have permanent or serious effects, the physical
traces

of torture, and especially of cruel, inhuman or degrading treatment or punishment, soon

disappear.63
In a number of cases brought before CAT there were violations regarding the promptness of an investigation
where there was a long delay or no investigation at all. In one case, a delay of 15 months before starting an
investigation into allegations of torture was found to be "unreasonably long" and in violation of article 12. 64
In another case, a victim complained at a court appearance of being tortured and the court waited three
weeks before investigating. There were several delays in the follow-up to this hearing and in CAT's view this
was a violation of the obligation to promptly initiate an investigation.65 Generally, it can be said that in order
for States to fulfil their obligations, authorities should immediately start investigating when a case of torture
or other ill treatment is suspected ('immediately' means within the next hours or days).66

60

A/57/ 44, 58(i); CAT/C/XXVII/concl.2, para 5(i).
Nowak and McArthur (2008), p. 431 .
62
Nowak and McArthur (2008), p. 431.
63 Blanco Abad v. Spain, CAT/C/20/D/59/1996, para 8 .2.
64 Halimi-Nedzibi v. Austria, CAT/C/8/D/8/1991, para 13.5. Another indicator of interest is a judgment by the European Court of
Human Rights which considered that "prompt" would hove been when questioning had been done "in the immediate aftermath of the
incident, when memories would have been fresh". Assenov v. Bulgaria (1999) ECHR Application 90/1997/87 4/1086, para 103.
65
Blanco Abad v. Spain, CAT/C/20/D/59/1996, para 8.
66
Nowak and McArthur (2008), p. 434.
61
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In order for investigatiorns to be impartial, they must not be conducted by anyone who has close personal or
professional links with the persons suspected of committing torture or other ill treatment, or who may want to
protect these persons or the organisatiorn/unit to which they belong.67 While direct superiors, such as prison
directors, can often initiate investigations, it is important that the entire investigation has independent, external
bodies working on it. 6 8 If an investigation is not thorough, this may show a lack of impartiality. 69
Investigations should be carried out thoroughly and the authorities should pay equal attention to both the
complainant and the defendant during i nvestigations?° Further, the results of investigations into accusations
of torture and other ill treatment should be made public. 71
The Istanbul Protocol is an important tool for any investigation into allegations of torture and other ill
treatment. Provision 77 of the Istanbul Protocol notes that the broad aim of an investigation is to establish the facts relating to alleged incidents of torture, with a view to identifyirng those responsible
for the incidents and facilitating their prosecution, or for use in the context of other procedures designed
to obtain redress for victims.. .. To fulfil this purpose, those carrying out the investigation must, at a
minimum, seek to obtain statements from the victims of alleged torture; to recover and preserve evidence,
including medical evidence, related to the alleged torture to aid in any potential prosecution of those
responsible; to identify possible witnesses and obtain statements from them concerning the alleged
torture; and to deter mine how, when and where the alleged incidents of torture occurred as well as any
pattern or practice that may have brought about the torture.
The Protocol is mainly aimed at forensic scientists, physicians, psychologists, human rights monitors and
lawyers who are or could be involved in investigations into allegations of torture and other ill treatment. It
provides a set of guidelines for assessing complaints, investigating cases, and reporting such findings to other
investigative bodies and the judiciary. It contains internationally recognised standards and procedures on
how to rrecognise and document symptoms of torture, so that the documents may be used as valid evidence
in court. States should make sure that the Istanbul Protocol guides the work of all relevant investigative
mechanisms.

~ART D:

If States do not extradite suspected perpetrators of the crime of torture to the

"equesting State, they must prosecute the suspect.
11 . States should either prosecute or extradite suspected perpetrators of the crime of torture.
UNCAT requires State Parties to either extradite or prosecute persons suspected of committing acts of torture.
Extradition is dealt with in Part E below, and the focus here is on the duty to prosecute as established by
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Burgers and Danelius (1988), p. 145.
CAT/C/SR.16, para 25; CAT/C/SR.97, para 57; CAT/C/SR/101 , para 27; CAT/C/SR.22, paras 14 and 24.
69
Amnesty International (2003), p. 75.
70
Borakot v. Tunisia, CAT/C/23/D/60/1996, paras 11.10 ond 12.
71
See CAT/C/SR.245, para 37; CAT/C/SR.273, para 33, under E, 5 .
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article 7 of UNCAT. The duty to prosecute is not linked to a request for extradition, and extradition is only
possible when a State requests extradition. 72
Measures taken by State Parties to pros·ecute the crime of torture, and to guarantee fair process (see the DIP
B Guidance Note, Part A) in their domestic criminal law should also be guided by the human rights
obligations that they have committed to under other treaties ratified by the State, including:
•

the International Covenant on Civil and Political Rights (ICCPR);73

•

jurisprudence of human rights bodies in the form of General Comments and Concluding
Observations of CAT and the UN Human Rights Committee?4

•

customary international law; arnd

•

the decisions of international and regional human rights judicial authorities.

The following sections describe the four conditions required for prosecution.

12. Cases of torture must be referred to prose(utorial authorities where jurisdi(tion over the
offenu is established under artide 5 of UNCAl, and where the State Party is not extraditing
the susped.
Under article 5(2) of UINCAT, the obligation to extradite or prosecute requires that a State Party establish
jurisdiction based solely on the presence in its territory of a person suspected of committing an act of toliure,
regardless of the nationality of the alleged offender and the place where the offence was committed, if the
State decides not to extradite the accused?5 As discussed in Part B (on jurisdiction) above, a main ai m of
UNCAT is to end impunity for torture, and article 7(1 ) supports the principle that there should be no safe
havens for people accused of torture and other ill treatment?6
The State Party in whose jurisdiction the suspect is physically present has the choice of whether to extradite
or prosecute. If the suspect is also potentially subject to one or more other States' jurisdiction, UNCAT does
not have a system to determine which State's claim to j urisdiction will have priority. 77 However, article 7(1)
does place a strict obligation on States to hand the case to domestic prosecuting authorities if the State Party
has either
a)

decided not to grant a request for extradition; or

72

Nowak and McArthur (2008), p . 360. See also the Habre case.
Opened for signature 19 December 1966, 999 UNTS 171 (entered into force generally 23 March 1976).
74
See for example, HRI/GEN/1 /Rev. l and United Nations Human Rights Committee (1992) General Comment 20: Replaces General
Comment 7 Concerning Prohibition of Torture and Cruel Treatment or Punishment {Art 7}, 10/3/92.
75
See, Lord Browne-Wilkinson, Pinochet (3): " ... it is clear that in a ll circumstances, if the Article 5(1) States do not choose to seek
extradition or to prosecute the offender, other States must do so. The purpose of the [UNCAT) was to introduce the principle of aut
dedere aut punier - either you extradite or you punish." Regina V. Bow Street Metropolitan Stipendiary Magistrate And Others, Ex
Parte Pinochet Ugarte (No. 3) [2000)1 A.C. 147 p. 200.
76
A/54/426, para 48; A/51 /457, para 120.
77
Amnesty International (200 1) Universal Jurisdiction: The Duty of States to Enact or Enforce Legislation, AI Index lOR 53/012/2001 ,
Chapter 9.
73
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b)

no request for extradition has been received from another State with jurisdiction to prosecute.l8

13. States should ensure that the prosewtorial process, including standards of evidence for
prosecution and conviction, are (Ommensurate with the ordinary processes for serious criminal
offences under domestic law.
State Parties have a duty to make sure that investigations into allegations of torture follow the same domestic
criminal law process as those for other serious crimes. Authorities that are investigat ing and prosecuting
torture must carry out impartial investig-ations into the facts, following the standards for proper investigation
set out in DIP B. Investigations that do not follow good practices, including in terms of standards of evidence,
will fail to meet States' obligations to take 'effective measures' against torture under article 2(1) of UNCAT.
Article 7(3) of UNCAT places an obligation on States to guarantee the right to fair treatment of persons
accused of torture (and other ill treatment) during all stages of proceedings. This includes following
established procedural safeguards during investigations (see DIP B) and trials, atnd putting in place
safeguards for minimum standards of detention, including pre-trial and administrative detention.l9
The right to a fair trial is a peremptory ~norm of international customary law80 and protected in article 14 of
ICCPR. Articles 9, 10 and 15 of ICCPR deal with fair trials and establish procedural safeguards to promote:
•

the right of everyone to full equality and to a fair and public hearing by on independent and
impartial tribunal;

•

the right to equality before the courts and tribunals;

•

the protection of suspects from arbitrary detention;

•

guarantees of the presumption of innocence and the right to have a case heard before an
independent court or tribunal;

•

restriction of the use of incommunicado detention;

•

guaranteed access to lawyers, doctors and family members; and

•

independent internal and external oversight. 8 1

RIG also includes other safeguards, such as the right of an accused to inform a third party of his/her
detention, the keeping of full records of i nterrogations, and establishing independent complaints mechanisms
in places of detention.

78

Nowak and McArthur (2008), pp. 363·364. The obligation to prosecute is limited to the submission of the case by the State to the
prosecuting authorities. It is then a matter for the relevant authorities to decide whether to seek prosecution and, based on the available
evidence, whether to convict and sentence the perpetrator in accordance with domestic criminal procedure legislation- see Suleymane
Guengueng eta/. v. Senegal, CAT/C/36/D/181 /2001, para 8.
79
A/56/156, para 34.
80
See CCPR/C/21/Rev.1/Add.11 and CCPR/C/GC/32, para 54.
81
See also A/56/156, para 34. Articles 6 and 7 of AChHPR reAect ICCPR safeguards, and ACHPR has provided further guidance on
the content of the right to fair treatment in the Resolution on the Right to Recourse and Fair Trial (Res.4(XI} 92} and the Principles and
Guidelines on Rights to a Fair Trial and Legal A%istance in Africa (see also, Rights International v. Nigeria, African Commission on
Human and Peoples Rights, Communication No. 215/98, para 29). See also, Rights International v. Nigeria, African Commission on
Human and Peoples Rights, Communication No. 215/98, para 29.
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As stated in article 10 of ICCPR, States have an obligation to make sure that the conditions of detention do
not undermine fair treatment, including the accused's right to a fair trial. There are a number of UN standards
that apply to the treatment of prisoners,82 including the UN Standard Minimum Rules for the Treatment of
Prisoners (UNSMR). These standards support and flesh out the obligation on State Parties to ensure that
persons deprived of their liberty are treated with humanity and respect for their inherent dignity.

14. State Parties should prohibit the use of evidence collected as a result of torture, except as
evidence in proceedings against a person accused of committing an act of torture.
Article 15 of UNCAT, RIG 29 and customary international law (law that has been developed based on States'
practices)83 do not allow evidence that has been collected, or statements that are known to have been made,
as a result of torture (including direct and indirect physical or psychological coercion) to be used in court. 84
The only time that this does not apply is if the statement given as a result of torture is used as evidence against
a person accused of torture, in order to prove that the statement was obt·ained through torture. The obligation
to exclude statements obtained by torture also applies to statements extracted by other forms of ill treatment,
as defined in article 16 of UNCAT, 85 and to statements made about third parties (and therefore· any
information or evidence obtained as a result of that statement).86 The prohibition of the use of such statements
is also in line with the right to be free from self-incrimination, enshrined in ICCPR.87 (Self-incrimination is
when a person makes him/herself seem guilty of a crime, even though he/she may not be guilty.)
This rule of evidence helps to stop torture from happening. Article 15 prohibits the use of statements made
under torture or other ill treatment, and this can prevent law enforcement personnel from committing torture
and other ill treatment because the article makes any evidence or confessions useless if they were obtained
through torture. Confessions obtained by torture or under threat of torture are, in any event, unreliable -as
people will say anything to avoid/stop torture or other ill treatment - and so should not be used in criminal
proceedings. 88
To effectively implement article 15, State Parties should make sure that:
•

their judicial procedures are not mainly confession-based;

•

they support the right to freedom from self-incrimination; and

82

United Notions Human Rights Committee ( 1992) Genera/ Comment 21: Replaces General Comment9 Concerning Humane Treatment
of Persons Deprived of Liberty (art. 10), 04/1 0/1992, para 5 . These include: the Standard Minimum Rules for the Treatment of Prisoners

(1957), the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (1988), the Code of
Conduct for low Enforcement Officials ( 1978), and the Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading Treotment or Punishment
(1982).
83 Thienel, T. (2006) The Admissibility of Evidence Obtained by Torture under lntemotionallow, European Journal of International Law,
Vol. 17, pp. 349, 364-365.
84
United Notions Human Rights Committee, General Comment 20, para 12.
85 CAT/C/GC/2, paras 3 and 6 .
86 Association for the Prevention of Torture and Centre for Justice and International low (2008) Torture in International Law: A Guide
to Jurisprudence. Switzerland: Association for the Prevention of Torture and Washington DC: Centre for Justice and International low,
p. 23. The prohibition also extends to all types of legal proceedings- both judicial and non·judicial (administrative).
87
Article 14(3)(g) of ICCPR provides that everyone has the right 'not to be compelled to testify against himself or to confess guilt'.
88
A/61/259, para 45.
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•

they hove effective oversight mechanisms to detect and prevent the use of torture and other ill
treatment for obtaining evidence and other purposes. 89

It is the duty of State Parties and the relevant prosecuting authorities to find out whether or not o statement
was made as o result of torture or other ill treatment, including when the evidence rei ied on was obtained

° CAT

outside of the State's jurisdiction. 9

has recommended that detainees should receive medical

examinations before and after interrogations so that it w ill be possible to know if statements were made as a
result of torture or other ill treotment. 91 Other safeguards include, but are not limited to:
•

keeping a custody register;

•

recording interrogations;

•

facilitating prompt access to judicial authorities;

•

access to lawyers medical personnel and family members; and

•

the prohibition of incommunicado detention.

15. Prohibit the use of the 'superior orders' defence os o justification for the use of torture in oil
uiminol proceedings.
Article 2(3)

of UN CAT reinforces the absolute nature of the prohibition

of torture when it states that orders

from o superior ore not o defence for committing torture or other ill treotment.92 Domestic criminal procedure
lows must make sure that persons brought to trial for the crime of torture cannot use the defence of 'superior
orders'. Someone who commits an act of torture is guilty of the crime even if he/she was asked or told to do
so by his/her superior. Someone who refuses to corry out orders that they view as unlawful (including the
order to commit torture or other ill treatment) or who cooperates in the investigation o f torture or other ill
treatment, including by superior officials, should be protected against retaliation o·f any kind. 93 While
superio r orders cannot be a justification for torture, they may be used in mitigation of sentence. However,
care should be exercised so that this does not result in o too lenient a sentence that fails to recognise the
seriousness of the crime. 94

89

A/47( 44, para 100 and CAT/C/SR.245, paras 44·45.
See P.E. v. France, CAT/C/29/D/193/2001 (2002), 7 May 2003, para 6.1 0.
91
CAT/C/SR.245, paras 44 and 47.
92
This is a well-established principle of international low and is found in United Notions General Assembly Resolution 177(11),
Formulation of the Principles Recognised in the Charter of the Nuremberg Tribunal ond in the Judgment of the Tribunal, 2"d session,
A/519, 1 11 ·1 12, in the Storute of the International Criminal Tribunal for Rwanda (article 6{4)) and in the Statute of the lnterna~onol
Criminal Tribunal for the Former Yugoslavia (omcle 7{4)).
93
CAT/C/GC/2, para 26.
94
Nowak and McArthur (2008), p. 125.
90
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16. Stote Parties should render eoth other mutual ossistonte to ensure thot there is no sofe hoven
for suspetts of the uime of torture.
As discussed in Part D above, UNCAl requires State Parties to either extradite or prosecute persons suspected
of committing acts of torture as defined in article 4 of UNCAT. The focus in this Part is on the obligation to
support effective extradition and to give mutual assistance established by articles 6, 8 and 9, and to discuss
the principle of non-refoulement in article 3 of UNCAT. 'Mutual assistance' refers to the request by one State
to one or more State Pa rties to assist in the investigation of a criminal matter, including allegations of torture
and other ill treatment. Mutual assistance can include requests to assist with obtaining evidence (whether
physical evidence or by way of interrogation and interviews), locating or identifying persons, serving
documents, and transferring prisoners. States' mutual assistance arrangement should be guided by the Model
Treaty on Extradition (as noted in section 17 below). 95
International human rights law places the obligation on State Parties to respect, protect and fulfil each human
right. 96 The obligation to protect requires that State Parties act to prevent third parties (including other States,
governments, individuals, organisations and enterprises) from violating human rights, and refuse to give
effect to human rights violations by third parties.
The content of this obligation to protect is discussed in detail below.

17. Torture os on extraditable offente.
Article 8 of UNCAl places an obligation on States to make the crime of torture an extraditable offence that
is included in every extradition treaty to which the State is a party. Where there is no extradition treaty,
UNCAT can be used as the basis for extradition for the crime of torture. 97
A State's extradition and mutual assistance arrangement should be guided by the Utnited Nations Model
Treaty on Extradition (Model Treaty on Extradition). 98 Following the Model Treaty on Extradition would help
to make sure that a State's extradition and mutual assistance processes are in line with human rights
obligations.

95

A/RES/45/116.
See, for example, article 2 of ICCPR. See also CCPR/C/21/Rev.1/Add.13.
97
A/56/156, para 26.
98
A/RES/45/116.

96
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18. States must adhe1re to the principle of non-refoulement.
Article 3 of UNCAT states the following about the established principle of non-refoufement:
no State Party shall expel, return (' refouler), or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture. 99
This principle is described as being an 'inherent part' of the absolute prohibition of torture and places an
obligation on State Parties to establish procedural safeguards and to make sure that extradition practices do
not undermine the principle of non-refoufement, and that decisions to expel individuals are a result of due
process and fair hearings. 100 Safeguards include:
•
•

laws that establish clear procedures for extradition hearings that follow the rule of law and
procedural fairness;
judicial decisions to ensure that·extradition cases will meet international human rights obligations; 10 1
and

•

the right to a fair hearing one! the right to access legal counsel, medical assistance and consular
support. 102

The UN Human Rights Committee has stated that States must not expose individuals to extradition where
there is a danger that these rights may be violated. 103 It has stated that extradition in these circumstances
would violate States' international human rights obligations. 104
The UN Special Rapporteur on Torture {see Part F for a discussion on the Special Procedures and
Mechanisms) has identified two factors that must be taken into account with the non-refoufement principle.
The first is about the situation in the country to which the person is to be removed or may be removed
('prevailing political conditions'). The second factor is about how vulnerable the person is to torture or other
forms of ill treatment ('personal circumstances'). 105
Article 3(2) of UNCAT requires that a ll relevant factors must be taken into account when assessing the
prevailing political conditions in a State - such conditions might include, where applicable, the existence of
a consistent pattern of gross, Ragrant or mass violations of human rights. 106

99

See also, United Notions Human Rights Committee ( 1992} General Comment 20: Replaces General Comment 7 Concerning
Prohibition of Torture and Cruel Treatment or Punishment {art. 7}, 10/3/92; A/59/324, para 26; and Prosecutor v. Anto Furundziio
(Trial Judgement}, IT-95-17/1-T, International Criminal Tribunal for the former Yugoslavia (ICTY}, 10 December 1998, para 148.
100
See Chahal v. the United Kingdom [1996) ECHR 70/1995/576/662.
101
See, for example, the United Kingdom Extradition Act 2003, section 31: '(l} If the judge is required to proceed under this section

... he must decide whether the person's extradition would be compatible with the Convention rights within the meaning of the Human
Rights Act 1998 (c.42). (2) If the judge decides the question in subsection (1} in the negative he must order the person's discharge'.
102
A/59/324, para 29.
103 United Notions Human Rights Committee (1992} General Comment 20: Replaces General Comment 7 Concerning Prohibition of
Torture and Cruel Treatment or Punishment {art. 7}, 10/3/92, para 9; CCPR/C/21 /Rev. 1/Add.13, poro 12.
104
Ng v. Canada CCPR/C/49/D/469/1991 (1994}, para 14.2; Kindler v. Canada CCPR/C/ 48/D/ 470/1991 (1993}, para 13.1.
See also, Soering v. UK (1989] ECHR Application no. 14038/88 , paras 88-90. See also, Chahal v. the United Kingdom, ECHR,
Application no. 22414/93.
105
A/59/324, para 34.
106
The use of the word 'including' makes it clear that the existence of o consistent pattern of gross, Aagront or moss violations is not
necessarily the only determining foetor. Rother, the general country situation may also be assessed together with other relevant
considerations, in particular IJ,ose relating to the vulnerability of the person concerned. A/59/324, 1, para 35.
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When assessing the prevailing political conditions in a State, the following sources can show possible signs
of a consistent pattern of gross, Aagrant or mass violations:
•

information given to the UN treaty body committees (including to CAT as provided for in article 20
of UNCATL the UN Human Rights Committee as part of the Universal Periodic Review process, and
UN Special Mechanisms and Procedures, which may contain 'well-founded indications that torture
has been systematically practiced';

•

government, civil society or media reports of torture resulting from the actions or intentions of the
government, or from government not taking action, particularly where the government does not have
effective control over areas or non-state actors; and

•

inadequate legislative protections against torture in domestic legislation, or evidence of a big
difference between government policy and the implementation of policy. 107

In relation to the 'personal circumstances' of the person subject to extradition proceedings, the UN Special
Rapporteur on Torture recommends that State Parties consider questions regarding wlhether the individual
has already been tortured, or whether he/she has been involved in political activity or other activity that
would put him/her at risk of torture. This activity could include membership of any known group or collective
on political, racial, national, ethnic, cultural, religious, gender or other grounds, such as sexual orientation,
which put the person at risk. 108
In the past l 0 years, there has been increased use of 'diplomatic assurances' as part of extradition processes.
This means that the State requesting extradition makes guarantees that the extradited person will not be
tortured or ill treated after extradition. However, the UN Special Rapporteur on Torture holds the view that
diplomatic assurances do not have any legal power, monitoring mechanisms after extradition are not
guarantees against torture, and that the law cannot do anything if assurances are not met. 109 The Special
Rapporteur has strongly stated: "diplomatic assurances with regard to torture are nothing but attempts to
circumvent the absolute prohibition of torture and refoulemenf' . 110
The deprivation of liberty of persons subject to extradition proceeding1s must be effected in a manner that
does not violate the right to be free from inhumane treatment or torture (article 7 of ICCPR) and the right to
inherent dignity of the person (article 10( 1)). Safeguards to protect the rights of detainees include
investigations into allegations of ill treatment and torture in custodial settings 111 and prohibitions of

incommunicado detention 112 and absolute solitary confinement. 113

107

A/59/324, para 36.
A/59/324, para 39.
1 9
0 E/CN.4/2006/6, para 31.
110
E/CN.4/2006/6, para 32.
111
E/CN.4/2006/120, para 90.
112
Polay Campos v. Peru, CCPR/C/61 /D/577/1994 paras 8.4, 8.6 and 8.7.
113
Ocalan v. Turkey, ECHR, 46221/99, 12 March 2003 (paras 231-232); Labita v. Italy, ECHR, 26772/95,6 April 2000, para 119.
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Article 9 of ICCPR olso requires that any detention be reasonable, necessary and proportionate and subject
to judicial review. 114 Detention that is excessively long will be considered arbitrary. Thi s includes pre-trial
detention. 115
In line w ith this, extradition procedures should include a p resumption of bail and a presumption that detainees
will not remain in detention unless it is appropriate, necessary and proportionate in light of the seriousness
of the charge, the risk of Right and the length of time already spent in detention. 116

19. There ore certain mandatory objections to requests for extradition.
The duty to extradite is subject to 'mandatory objections' to a request for extradition - that is, there are
conditions under which international law requires States to refuse to extradite. The discussion below will focus
on requests for extradi tion

of

people who are accused of the crime of torture, although the mandatory

objections apply to requests for extradition of all persons accused of any extraditable offence. The mandatory
objections aim to protect the human rights of persons who a State has requested be extradited, and include
the following categories:

Death penalty: Consistent with the right to life in article 6 of ICCPR, States hove on oblig ation not to extradite
o person when it i s known that the person may be subject to the death penalty. For tlhi s reason, o person
cannot be extradited to o country where the crime of torture is punishable by the death penalty.

Torture and other ill treatment: The right of individuals to be free of torture and other ill treatment places a
non-derogoble obligation on States not· to extradite o person to a country where the person may be subject
to torture and other ill treatment in that country. 117 For thi s reason, o person accused of torture cannot be
extradited too country where he/she is at risk of torture or other ill treatment.

Conditions of detention that violate a person's humanity and inherent dignity: Article l 0 of ICCPR requires
that people in detention be treated with humanity and respect for their inherent dignity. Together with article
2 of UNCAT, this provision places an obligation on States not to extradite a person accused of torture to a
country under circumstances in which it is foreseeable that the person w ill be deprived of their liberty, and
that the conditions of detention will violate that person' s humanity and inherent dignity. The UN Human Rights
Committee states that conditions of detention should, at the very least, be in line with UNSMR. 118 Thi s means
that State Parties are under an obligation not to extradite o person unless they ore satisfied that the conditions
of the person's detention will comply with UNSMR.

114

Cv. Australia, CCPR/C/76/D/900/1999 (2002), poro 8 .3.
Guinn v. France [1995] ECHR Application no. 18580/91, poro 41. See olso, Chahal v. The United Kingdom [1996] ECHR
Application no. 70/1995/576/662, poro 113: "The Court recoils, however, thot ony deprivation of liberty under Article 5 poro 1 (f)
(ort. 5-1-f) will be justified only for os long os deportation proceedings ore in progress. If such proceedings ore not prosecuted with
due diligence, the detention will cease to be permissible under Article 5 poro 1 (f)."
116
Article 9, ICCPR contains the principle of the right to freedom from orbitrory detention.
117
United Notions Humon Rights Committee (1992) General Comment 20: Replaces General Comment 7 Concerning Prohibition of
Torture and Cruel Treatment or Punishment (art. 7), 10/3/92. See olso CCPR/C/21/Rev.l / Add.13, poro 12.
118
See olso BS v. Canada, CAT/C/27/D/166/2000, 14 November 2001.
115
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Fair trial: The right to a fair trial is a peremptory norm of customary law119 and enshrined in article ~ 4 of
ICCPR. Its peremptory status and extra-territorial relevance should be reAected in the criminal codes of States,

°

which make it an offence to aid or abet an unfair trial in another jurisdiction. 12 For thi s reason, extradition
should be refused when the extraditable person accused of torture or other ill treatment has suffered a
violation of the right to a fair trial or it is possible that after extradition the extraditable person will suffer a
violation of the right to a fair trial. Additionally, mandatory objections to mutual assistance must be made if
it relates to the prosecution of a person for an offence for which he/she has already been acquitted, punished,
pardoned or tried in absentia. 121

Political offences: If an extradition request is about a political offence, State Parties have a duty not to extradite
persons to the requesting State if there is a real risk of them being tortured and ill treated. 122 This is in line
with the condition that State Parties make sure that all people within their territory or subject to their
jurisdiction are free from discrimination on the grounds of their political views. 123

Discrimination: States should prevent a person from being extradited if the offence they are accused of is
based on discrimination of any recognised kind, including that based on gender, sexual identity, religious
or political persuasion, ethnicity, or any other protected attribute under internationallaw. 124

20. States must not provide mutual assistance to another State where doing so would give effect
to a human rights violation in, or by, the State requesting that mutual assistance.
As with extradition arrangements (see section 17, above), mutual assistance frameworks must also include
mandatory objections to requests for assistance in the investigation and prosecution of the crime of torture
and other ill treatment. As discussed in section 19, this i ncludes objections if the reques·t relates to:
•

political offences;

•

death penalty matters; 125

•

aiding, abetting, procuring or in any way causing any act of torture or other ill treotment; 126

•

prosecution on discriminatory grounds; 127

•

any offence not in line with international human rights norms; and

•

circumstances in which it is anticipated that the person will be deprived of their liberty in conditions
that violate UNSMR.

119

See CCPR/C/21 /Rev.1 I Add.11 and CCPR/C/GC/32, poro 54.
Soering v. UK [1989] ECHR Application no. 14038/88, poro 113. See also, Brown (aka Baiinia) & Ors v. The Government of
Rwanda Secretary & a nor [2009] EWHC 770 (Admin), judgment of 8 April 2009.
121
See, for example, AP v. Italy (CCPR/C/31 /D/204/1986), pore 7.3, end ARJ v. Australia (CCPR/C/60/D/692/1996), poro 6.4.
This is consistent with the norm against 'double jeopardy', enshrined in article 14(7) of ICCPR, which prohibits o person from being
prosecuted twice for the some offence. See also CCPR/C/GC/32, para 54.
122
See, for example, Ali FafakaHaki v. Sweden (CAT/C/20/D/89/1997).
123
Articles 2 and 26, ICCPR.
124
Articles 2 and 26, ICCPR.
125
Judge v. Canada (CCPR/C/78/D/829/1998 (2003)), poro 10.4.
126
CAT/C/AUS/C0/3, poro 15.
127
Article 26, ICCPR.
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Where a State has made a request for mutual assistance that has resulted in the receipt of statements or
evidence that have been made as a result of torture or other ill treatment, 128 article 15 of UNCAT requires
that this evidence not be used as evidence in any proceeding, except against a person accused of torture as
evidence that he/she obtained the statement through to·rture. 129

~ART

F: The treaty monitoring bodies should be allowed and assisted to (Ondu(
nvestigations and gather information when they re(eive any (Ommuni(ation~
egarding alleged ads of torture in the territory of a State Party.

CAT is mandated to oversee the implementation of UNCAT, and the African Commission on Human and
Peoples' Rights (ACHPR) is mandated to oversee the implementation of the African Charter on Human and
Peoples' Rights (AChHPR). This part of DIP A examines the treaty monitoring bodies as well as the Special
Procedures and Special Mechanisms whose mandates relate to conditions of detention and the prevention
and eradication of torture and other ill treatment. RIGs 2 and 3 call on African states to cooperate with
ACHPR, CAT, Special Mechanisms and Special Procedures.
The UN Human Rights Committee, which oversees (supervises) the implementation of the International
Covenant on Civil and Political Rights (ICCPR), can also receive individual communications (that is,
complaints) from persons who claim that they had been the victims of torture, since article 7 of ICCPR
guarantees the right to be free from torture. 130 A recent complaint of torture handled by the Human Rights
Committee was the McCallum case, which was brought against South Africo in an individual
commurnication. 13 1 The discussion below will, however, only deal with CAT and ACHPR.
Both CAT and ACHPR have three types of mechanisms they can use, which are listed below. These are:
investigative mechanisms; inter-State complaints mecha nisms; and individual complaints mechanisms.

21. The methonisms of the United Notions Committee against Torture.
The UN Committee against Torture is made up of 10 independent members of 'high moral standing' who
have 'recognized competence in the field of human rights'.132 They serve in their personal capacities and
are elected for a four-year renewable term by the States party to UNCAT. 133

128

United Notions Human Rights Committee, General Comment 20, Replaces General Comment 7 Concerning the Prohibition ofTorture
or Cruel, Inhuman or Degrading Treatment or Punishment (1992), para 12; CCPR/C/GC/32 paras 6 ond 41 ..
129
A v. Secretory of State for the Home Deporlment (No. 2) [2006] 1 All ER 575; Tobias, T. (2006) The admissibility of evidence
obtained by torture under internotionollow, European Journal of lnternotionol Low 17, pp. 349, 360.
130 Article 7: 'No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no one
shall be subjected without his free consent to medical or scientific experimentation.'
131
United Notions Human Rights Committee Communication No. 1818/2008.
132
Article 17( 1) of UNCAT.
133
Article 17(2) and 17(5) of UNCAT.
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CAT usually holds ordinary sessions twice a year in Geneva, around May and November. 134 It may also
hold extraordinary sessions. During its sessions, it undertakes a wide range of activities, including the
examination of State reports, assessing information on the practice of torture in State Parties' territories, and
inter-State and individual communications. Parts of its sessions are held in private.
The tables below explairn the procedure for CAT to investigate and decide on allegations of torture and other
ill treatment. Initial and periodic reporting to CAT is dealt with in DIP D.
Mechanism: Investigation, on its own initiative

UNCAl ortide

This arises when CAT receives information regarding allegations of torture and other ill

or CAT Rule of

treatment and deddes to investigate these further.

Procedure

Source

Article 20 of UNCAT

Preliminary

The State must not have mode a reservation to article 20.

requirement
Prompted by

Reliable and well-founded information (based on evidence) received by

Art. 20(1)

CAT on the practice of systematic torture in a State Party.
Procedure
before CAT

•
•

•

The entire proceedings are confidential.

Art. 20(5)

CAT will invite the State Party to:
0

co-operate;

Art. 20(3)

0

submit observations;

Art. 20(1)

0

agree to an inquiry team visiting its territory.

Rule 85/86

CAT will first examine the admissibility of the request (whether the

Rule 81

information is reliable and well-founded), and then the merits of the
request.

•

Art. 20(2)

CAT may launch a confidential inquiry0

based on the State's submissi on (if made) and any other relevant

Rule 82 to 84

information, including from other UN agencies or individuals;

Outcome

0

conducted by one or several of its members (inquiry team);

0

resulting in a report to CAT.

•

CAT then makes comments on the report.

•

The inquiry team's report and comments or suggestions by CAT on

Art. 20(4)

the report are both sent to the State Party, confidentially.

Rule 89

A summary of the report is published in CAT's annual report, if the

Art. 20(5)

State Party agrees.

Rule 90

•

Mechanism: Inter-State communication

UNCAl ortide

This arises when a State Party communicates to CAT alleg ing that another State Party is not

or CAT Rule of

fulfilling its obligations under UNCAl.

Procedure

Source

Article 21 of UNCAT

Prelimino ry

•

requirements

The State Party must make a declaration (formal statement)

Art. 21 (1)

recognising the competence of CAT to receive and examine inter-

Rule 91

State communications.

134

Rules 2 to 4 of the Rules of Procedure of CAT, CAT/C/3/Rev.5.
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Mechanism: Inter-State communication
UNCAT artide
This arises when a State Party communicates to CAT alleging that another State Party is not or CAT Rul·e of
fulfilling its obligations under UNCAL
Procedure
• A State Party cannot submit a communication if both it and the State
Party against which it complains have not made such a declaration.
• Declarations may be made at any time .
Prompted by
Communication sent by a State Party claiming that another State Party is Art.21(1)
not fulfilling its obligations under UNCAT.
Procedure
preceding CAT
intervention

•
•

Proced ure
before CAT

The Complainant· State Party (CSP) must inform the Respondent State
Party (RSP) of alleged non-compliance with o provision or provisions

Art. 21 (1 )(a)

of UNCAT (that is, failing to comply with a provision).
The CSP has three months to clarify and detail the complaint to the
RSP.

• Six months after the original CSP complaint, either the CSP or the Art. 21 (1 )(b)
RSP may refer the matter to CAT (that is, pass on the matter to CAT).

• The CSP, RSP and CAT must be notified of the referral.

•

CAT will only examine o matter after all domestic remedies have

•

been exhausted, unless such exhaustion is unreasonable or unlikely.
(If a remedy is exhausted it has been tried or used up.)
CAT will first examine whether the request is admissible, and then the

•
•
•

•

to 21 (1 )(g)
Rule 92, 95,
97 to 100

merits of the request.
CAT's examination is confidentia l.
CAT will first try to find an amicable solution (for example, to resolve
the matter through discussions).
CAT may seek relevant information from the CSP and RSP.
The CSP and RSP ore entitled to representation before CAT, and to
make oral and written submissions.

Outcome

CAT' s report • is to be submitted within 12 months of notice of referral;
• will rule on whether a violation o-f UNCAT took place;
• must be limited too statement of facts 0
0

•

Art. 21 (l)(h)
Rule 101

in the form of a brief, if an amicable solution was found;
that contains the CSP' s and RSP' s submissions, if no amicable

solution was reached;
will be transmitted (communicated) to the CSP and RSP;

• will not be made public.
Note

Stote·s hove to "opt in" by making o declaration to accept the jurisdiction
of CAT to examine inter-state communications. Not all States hove done
so. Please check whether your country has mode such a declaration
under article 21 (1) of UNCAT.
RIG 1(b) recommends that States make o declaration accepting CAT's
jurisdiction under article 21 of UNCAT.
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Me(hanism: Individual (Ommuni(ation
This procedure is used when an individual (Ommuni(ates with CAT alleging that a(ts of torture
or other ill treatment have taken place.
Souue
Article 22 of UNCAT
Preliminary
• The State Party must make a declaration recognising the competence
requirements
of CAT to receive and examine individual communications.
Standing and
admissibility
requirements

•

The declaration may be made at any time.

•

Communications may be made by individuals only if they are subject

UNCAl artide
or CAT Rule of
Pro(edure
Art. 22(1)
Rule 102

Art. 22(1)

to the Respondent State Party (RSP)'s jurisdiction.
•

The individual must be an alleged victim of a violation of a provision
or provisions of UNCAT by the RSP.

•

CAT will only examine the communication if:
0

0

Art. 22(2)

the facts are not the subject of another international

Rule 104

investigation or settlement;

Art. 22(5)

all domestic remedies have been exhausted, unless s.uch
exhaustion is unreasonable or unlikely; and

o

Pro(ed ure
before CAT

the communication is not anonymous.

•

CAT notifies the RSP that is has received the communication.

•

Within six months, the RSP must submit a written statement clarifying
the issue and outlining

possible remedies

Art. 22(3)

already granted

domestically.
•

CAT will first examine the admissibility of the communication, and

Rule 113

then the merits of the communication.
•

CAT may set up a working group or assign a rapporteur to examine

Rule 112

the communication.
•

CAT may order that interim measures be implemented by the RSP

Rule 114

(that is, measures taken in the short term) to make sure t hat
irreparable damage

IS

not caused to the victim during the

examination of the communication.
•
•

CAT may receive written and oral submissions from or on behalf of

Art. 22(4)

the complainant and of the RSP.

Rule 115 &

CAT may examine the communication even if the complainant or the

117

RSP does not appear before it.
•

CAT may also receive information from other sources, including UN

Rule 118

agencies and organisations. Therefore, relevant stakeholders may
•

Out(ome

enter as amicus curiae (that is, as impartial advisors).

Art. 22(6)

CAT's examination is confidential.

Rule 107

CAT's decision •

will rule on whether a violation of UNCAT took place;

•

will be forwarded to the individual and the RSP;

Art. 22(7)

•

may be joined by an individual (including dissident) opinion of

Rule 119

a CAT member (a dissident opinion disagrees with or opposes
official opinion or policy);
•

may be made public,

if CAT so decides.

Rule 121
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Mechanism: Individual communication
This procedure is used when an individual communicates with CAT alleging that acts of torture
or other ill treatment have taken plan.
Note
States have to "opt in" by making a declaration to accept the jurisdiction
of CAT to examine individual communications. Not all States have done
so. If you want to make a complaint to CAT for a violation suffered, check

UNCAl artide
or CAT Rul·e of
Procedure
RIG 1

first whether your country has made such a declaration under article
22(1) of UNCAT.
RIG 1(b) recommends that States make a declaration accepting CAT's
jurisdiction under article 22 of UNCAT.

22. The mechanisms of the African (ommission on Human and Peoples' Rights
ACHPR is made up of 11 independent members 'of the highest reputation, known for their high morality,
integrity, impartiality and competence in matters of human and peoples' rights'. 135 They serve in their
personal capacities and are elected by the African Union (AU) Assembly of the Heads of State and
Government for a six·year renewable term.
ACHPR holds ordinary sessions twice a year, in April/May and in October/November. It may also hold
extraordinary sessions. The first part of an ordinary session is public, during which ACHPR exercises its
'promotional mandate'; the second part of an ordinary session is private, and is used to exercise its 'protective
mandat;e '. 136 The protective mandate is examined below.
All African States have ratified AChHPR, with the exception, as at October 2013, of Morocco and South
Sudan. State Parties to AChHPR are bound by the mechanisms examined below once they have ratified
AChHPR, and cannot opt out of it. Initial and periodic reporting to ACHPR is dealt with in DIP D.
Mechanism: Investigation 137
AChHPR
This mechanism is used when ACHPR receives several individual communications against a
artide
State Party about serious human rights violations.
Source
Article 46 of AChHPR
Art. 46
Usual form

Fact-finding mission to the country.

Prompted by

Several individual communications received against a State Party Art. 46
reporting serious human rights violations committed by a State Party.

Procedure

• The State Party must agree to the country visit.

•
•
Outcome

ACHPR conducts a fact-finding mission.
Art. 46
ACHPR can interview any person, either during the country visit or
outside of it.

• ACHPR produces a report.

•

Art. 46

Art. 46

The report is published in the ACHPR's Activity Report, after approval
is received from the AU Assembly of Heads of State and Government.

l35 Article 31 (1) of AChHPR.
136 Viljoen,

F. and Odinkalu, C. (2006) The Prohibition of Torture and Ill-treatment in the African Human Rights System: A Handbook
for Victims and Their Advocates. Geneva: OMCT Publications, p. 27.
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Me(hanism: Inter-State (Ommunitation
AChHPR
This me(hanism is used when one State Party alleges that another State Party fails to (Omply
.I
.
..
..
ortl( e
w1th a prov1s1on or proviSions of AChHPR.
Soum
Articles 47 to 53 and 59 to 61 of AChHPR
Preliminary
A State Party to AChHPR cannot make reservations !exclude itself from
requirement
certain provisions, or limit its applicability) to specific provisions of
AChHPR and is therefore automatically bound by all of its provisions,
including inter-State communications.

Prompted by

Alleged non-compliance with a provision or provisions of AChHPR.

Pro(ed ure
preuding
ACHPR
intervention

•

A Complainant State Party ICSP) may inform a Respondent State Party

Art. 47

IRSP), in writing, of alleged non-compliance with a provision or
provisions of AChHPR.
•

The CSP must also notify the Chairperson of the AU and the

Art. 49

Chairperson of ACHPR of the allegation.
•

This preliminary procedure is not mandatory !that is, it is not required
bylaw).

Pro(ed ure
before ACH PR

•

If the CSP has followed the preliminary procedure and informed the

Art. 47

RSP of the alleged violation:
o

the RSP has three months to provide a written explanation

Art. 48

regarding the alleged violation, including applicable legislation
and possible remedies;
o

the CSP and RSP should first seek to reach an amicable settlement;

Art. 48

and
o

within three months of the notification by the CSP, both the CSP
and RSP can refer the matter to ACHPR. All States involved are
notified of the referral.

•

If the CSP decides not to use the preliminary procedure, the CSP may

Art. 49

immediately inform the RSP, the Chairperson of the AU and the
Chairperson of ACHPR of an alleged violation of AChHPR, thereby
setting the ACHPR procedure in motion.
•

ACHPR will only examine the matter after all domestic remedies have

Art. 50

been exhausted, unless such exhaustion is unreasonable or unlikely.
•

ACHPR will first examine the admissibility of the communication, and

Art. 5111)

then the merits of the communication.
•

ACHPR may seek relevant information from the CSP and the RSP, and

Art. 52

from any other source.
•

The CSP and RSP are entitled to representation before ACHPR, and to

Art. 5112)

make oral and written submissions.
•

ACHPR will first attempt to facilitate !bring about) an amicable

Art. 52

settlement.

Soums used
by ACHPR

•

Information communicated by the Parties.

Art. 51
Art. 60
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Me(hanism: Inter-State (Ommuni(atian
AChHPR
This me(hanism is used when one State Party alleges that another State Party fails to (Omply
_I
_
__
__
ort1 £ e
w1th o prov1s1on or proviSions of AChHPR.
•

ACHPR may 'draw inspiration'

(ideas and motivation) from

international human rights law.
•

Art. 60

This includes instruments adopted by UN treaty-monitoring bodies
and UN Special Procedures and Special Mechanisms (see below for
more information on these).

•

Art. 60

The Parties to the communication must be party to the international
instruments referred to.

•

Art. 61

ACHPR may also refer to general international law, customary
international law, and general principles of law, legal precedence and
doctrine as subsidiary (supporting) sources.

Out(ome

•

12 months of rece1vmg the

Art. 52

The report is sent· to the CSP, the RSP, and to the AU Assembly of

Rule 92

ACHPR drafts a report, within
communication.

•

Heads of State and Government.
•

The report may contain recommendations.

Art. 53

•

The process and the outcome remain confidential until the AU

Art. 59(1)

Assembly of Heads of State and Government decides otherwise.
•

The report is publi shed in the ACHPR's Activity Report, after approval
of the AU Assembly of Heads of State and Government.

Me(hanism: Individual (Ommuni(ation
AChHPR
This me(hanism is used when a person has suffered a violation of a right (Ontained in AChHPR. artide
Souue
Articles 54 to 61 of AChHPR
Preliminary
• A State Party to AChHPR cannot make resei'Vations to specific
requirement
provisions of ACihHPR and is therefore automatically bound by all its
provisions, including individual communications.
•

l he ACHPR Secretariat will draft a list of all communications it

Art. 55

receives at the beginning of each of its ordinary or extraordinary
sess1ons.
•

A majority of Commissioners must agree for ACHPR to consider a
particular individual communication.

Standing and
admiss ibility
requirements

Any person, or their representative, who is a victim of a violation of a

Art. 55( 1)

right contained in AChHPR, [is] subject to the following cumulative
conditions (that is, a conditions needs to be met before the next one con
be considered):
•

fihe communication cannot be anonymous, but the applicant can

Art. 56(1) &

request that his/her identity be withheld from the Respondent State

Rule 93

Party (RSP) (if something is withheld it is not shared);
•

~he communication must be compatible (in line with) with the AU

Charter or AChHPR;

55
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Me(hanism: Individual (Ommuni(ation
This me(hanism is used when a person has suffered a violation of a right (Ontained in AChHPR.

AChHPR
artide

•

fhe communication cannot be insulting;

Art. 56(3)

•

fhe communication cannot be based on media allegations only;

Art. 56(4)

•

all domestic remedies must have been exhausted, unless such

Art. 56(5)

exhaustion is unreasonable or unlikely;

Pro(ed ure
before ACH PR

•

fihe communication must be submitted within a reasonable time; and

Art. 56(6)

•

fhe case must not have already been resolved through a fair and

Art. 56(7) &

democratic process.

Rule 106

•

The Chairperson of ACHPR will notify the RSP.

Art. 57

•

ACHPR may decide to join communications with the complainant

Rule 96

against the RSP addressing similar facts or allegations.
•

ACHPR may set up a working group or rapporteur to examine the

Rule 97

complaint.
•

ACHPR may order the RSP to take interim measures to make sure

Rule 98

fihat irreparable damage is not caused to the victim during the
examination of the complaint.
•

ll'he RSP, the victim or his/her representative, or ACHPR may ask to

Rule 99

hold a hearing, during which the Parties will present their arguments.

Soums used by
ACHPR

•

ACHPR may accept amicus curiae.

•

ACHPR or the Parties may request to hear testimony from witnesses

Rule 99(16)

and experts.

& Rule 100

•

ACHPR may grant legal aid to the applicant(s).

•

ACHPR will first examine the admissibility of the request, and then

Rule 104 &

fihe merits of the request.

Rule 101

•

ACHPR will first a ttempt to facilitate an amicable settlement.

•

ACHPR may receive written and oral submissions from or on belhalf

Rule 109 &

of the complainant and the RSP.

Rule 108

•

ACHPR's examination is confidential.

Rule 110

•

Information communicated by the Parties.

Rule 93/100

•

ACHPR may 'draw inspiration' hrom international human rights law.

Art. 60

•

Instruments adopted by UN treaty-monitoring bodies and UN
Special Procedures and Special Mechanisms (see below for more

Art. 60

information on these).
•

ll'he State Parties to the communication mus.t be party to the

Art. 60

international instruments referred to.
•

ACHPR may also refer to general international law, customary

Art. 61

international law, general principles of law, legal precedence and
doctrine as subsidiary sources.

Out(ome

• If several

communications reveal the existence of serious or mass

Art. 58(1)

human rights violations, ACHPIR may notify the AU Assembly of

Art. 58(2)

Heads of State and Government, which may request that ACHPR
conduct an in-depth investigation into the situation.
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Me(hanism: Individual (Ommuni(ation
AChHPR
This me(hanism is used when a person has suffered a violation of a right (Ontained in AChHPR. artide
•

In cases of emergency, ACHPR may notify the Chairman of the AU

Art. 58(3)

Assembly of Heads of State and Government, who may also request
that ACHPR conduct an in-depth investigation of the situation.
•

The decision of ACHPR may include recommendations.

•

The process and the decision remain confidential until the AU

Rule 11 0(2)

Assembly of Heads of State and Government decides otherwise.
•

The report is published in the ACHPR' s Activity Report, after approval

Art. 59( 1)

of the AU Assembly of Heads of State and Government.

23. Other Special Mechanisms and Special Procedures
The UN Human Rights Council and ACHPR have, respectively, established 'Special Procedures' and 'Special
Mechanisms' with a mandate to monitor and address specific human rights situations, either on a
geographical or a thematic basis. Their mandate is outlined in the resolutions creating them. A Special
Procedure or Special Mechanism can be an individual or a group of individuals, always serving in their
personal capacity. They can be civil servants or members of the broader civil society, such as lawyers,
academics, doctors, etc.
Unlike the two treaty monitoring bodies examined above (CAT and ACHPR), Special Procedures and Special
Mecharnisms cannot find State Parties in violation of their international obligations. However, they have the
authority to conduct a variety of activities in order to fulfil their mandate, including:
•

conducting country visits on invitation;

•

conducting investigations into particular human rights situations;

•

receiving and responding to individual complaints, including by referring the complaint to other
institutions and organisations;

•

sending urgent appeals to State Parties to address a particular situation; and

•

generally promoting the prevention and elimination of human rights abuses.

Further, their activities are not dependent upon a State having ratified a particular treaty. State Parties can
offer their support and cooperation to the UN Special Procedures by issuing them 'standing invitations',
which are permanent invitations to the Special Procedures to visit the country and review particular human
rights situations. States cannot issue standing invitations to the ACHPR Special Mechanisms. The Special
Procedures report to the UN on their activities once a year and Special Mechanisms report to ACHPR twice
a year.
The following Special Procedures and Special Mechanisms are relevant to the field of torture and other ill
treatment:
At the UN level:
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•

Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

•

Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions
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•

Special Rapporteur on the Promotion of Truth, Justice, Reparation and Guarantees on NonRecurrence

•

Special Rapporrteur on the Situation of Human Rights Defenders

•

Special Rapporrteur on the Independence of Judges and Lawyers

•

Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms
while Countering Terrorism

•

Working Group on Arbitrary Detention

•

Working Group on Enforced or Involuntary Disappearances

At the ACHPR level:
•

Special Rapporrteur on Prisons and Conditions of Detention in Africa

•

Committee for the Prevention of Torture in Africa
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implementing the 'Requirements' listed in column two. It can also be used to list any technical assistance that may be required in order to implement the 'Requirements' fully.

column. For example, the specific article within a law or regulation, case low, or information from a report or statement from the government, national human rights institution,
civil society organisation, treaty body, etc.
The fifth column, headed 'Achievements & Challenges', provides on opportunity to write about what happens in practice. Any examples of good practice can be recorded,
along with deta ils of any problems w ith the implementation of the 'Requirements' listed in column two, for that sub-section.
The sixth column headed 'Proposals for Reform', provides an opportunity to suggest any practical means or measures that could be taken to address any challenges with

Questions to which responses moy remain the some foro long period ore shaded in. You ore therefore advised to see the DIP os o living document thot con be used os port of
State Party reporting to treaty monitoring bodies.
The second column, headed 'Requirement', sets out the questions to be answered. These are based on the obligations and standards contained in UNCAT, RIG and other
international and regional human rights instruments. These obligations and standards are explained in more detail in the relevant Guidance Note.
The third column, headed 'Response' , requires a 'Yes', 'No', or 'Partial' answer to be g iven. That can be shortened toY, Nor P.
In the fourth column headed 'Description & Motivation for Response', more information should be given to support and supplement the answer given in the previous 'Response'

the Checklist follows the structure of the Guidance Note.
At the end of the DIPs there is a Glossary of Terms that may also help to clarify particular points.
The DIP covers a broad range of topics, and especially civil society organisations may not have access to all the information that the Checklist may request. For this reason,
before you complete the Checklist, try to find out how the DIP will be used and what the focus of the responses will be. For example, the focus may only be on prisons or police
detention. Having a clear focus will help you to respond appropriately to the questions.
Note that the responses to some questions will stay the same for a long period of time (e.g . if certain laws are in place), whilst others may require more regular updating.

This Checklist should be used together with the Guidance Note for DIP A. If anything is uncertain or unclear, look at the Guidance Note for more information. The structure of

Date last updated

Nome of responsible person

Name of organisation(s) completing the DIP

•

•

•
•

•

•

•
•

•

How to use the Che(klist :

Checklist

DIP A
THE DUTY TO COMBAT IMPUNITY
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If "yes" to question 1, in which law
is it contained? If "no", go to
18.

2.

b.

a.

Article 1: 'For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering, whether physical or mental, is intentionally inflicted on a person lor such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third
person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting
in an official capacity. It does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.'
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If "no" to question 4, does the
definition contain the following
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elements:

c

CD

-

25:
-·
en

n

n
=r

::J

"0

3

Is the definition of torture used in
domestic law a word-for-word copy
of the definition in article 1 of
UNCAT? 1 If "ves" ao to auestion 6.
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3.

Is there a specific offence of torture
in domestic law?

1.
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0.

I Does

the domestic law criminalise
attempts to commit torture? [See

8.

the domestic law make it a
criminal act to force another person
to commit torture?

I Does

Achievements &Challen es

Complicity refers to at least tacit consent to torture, any ottempt ond actuol cover·up of torture ond concealment of the crime of torture.

Description &Motivation for Response

Pro osals for Reform

torture.'

3 UNCAT article 2(2): 'No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political in stability or any other public emergency, may be invoked as a justification of

2

justification for torture, including
orders?3

10. I Does the domestic law exclude any

9.

the domestic law criminalise
comolicitv in the crime of torture? 2

Guidance Note Part A section

I Does

UNCAT in

the domestic definition of
torture expand or strengthen the
definition of torture in article 1 of

I Does

d. Does the definition of torture
exclude pain and suffering as a
result of lawful actions? [See
Guidance Note Part A section

c. It must be committed by or with
the consent or acquiescence of
a public official. [See Guidance
Note Part A section
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PART B: State Parties should establish jurisdiction over the crime of torture based on the territoriality and flag principle and the nationality principle.
UNCAl establishes universal jurisdiction over the crime of torture.
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It should be kept in mind that torture can be committed by a public official, or at the behest or acquiescence of a public official. The use of the word 'citizen' here is to encompass these different positions,
meaning that it can be committed by a person who is not a public official but who acts with the consent of a public official.

there a domestic law that
establishes jurisdiction over the
crime of torture in cases where the
victim is a citizen of or normally
resident in the country, even if the
crime was not committed in the
country or/and the perpetrator is
not a citizen of the
Is there a domestic law that
establishes jurisdiction over the
crime of torture in cases where the
a lleged perpetrator is present in
any territory under the State's
jurisdiction? (E.g. the alleged
perpetrator is visiting the country
and the State has not received a
request
for extradition.)
[See
Guidance Note Part B section
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26. I Are there laws, and/or policies or
regulations in place that make sure
that complainants, witnesses and
those conducting investigations are
protected from violence, threats of
violence or any other form of
intimidation or reprisal that may
as a
result
of
the

25. I Does
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complaints
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the law guarantee all
detainees' right to complain to an
external comolaints mechanism?
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Party's jurisdiction, this should be investigated promptly by independent and impartial authorities.
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42. I Is there a policy in place that
requires cases of torture to be
referred to the head of the

'PART D:

41 . I Are investigations guided by the
Istanbul Protocol?

40.
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a result of torture prohibited in
criminal proceedings (except as
evidence in proceedings against a
person accused of committing an
act of torture in order to prove that

I Is the use of evidence6

Different countries use different terms for the head of the prosecution service, such as AHorney General, Director of the Public Prosecution Service, and Prosecutor General.
Evidence refers here to both to statements made and hard evidence (e.g. an object) found following an act of torture or a threat of torture.
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I Do

domestic laws guarantee that
persons who may be subject to
extradition must be informed of
their rights in a language they
understand {e.g. to remain silent, to
inform a relative, to access a
lawyer, etc.} when they are arrested
or detained?
49. I Do domestic laws guarantee the
right of detained persons who are
the subject of an extradition inquiry
or reauest to be informed of the

48.

where
there
are
reasonable
grounds to believe that doing so
may place a person at risk of
serious human riahts violations?

policies prohibit mutual assistance

47. I Do the domestic laws and/or

UNCAT?

of torture since the State ratified

granted or requested for the crime

46. I Have there been any extraditions

PART E: State Parties should render each other mutual assistance to ensure that there is no safehaven for suspects of the crime of torture. Torture is
an extraditable offence, but there are mandatory objections to requests for extradition. Stat!!_ must adhere to the principle of non-refou/ement.
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59. I Do the domestic laws and policies
prohibit extradition in cases where

obliaations?

standing orders provide for rules of
interrogation of persons who are
the subject of an extradition inquiry
or request that meet the State's
international human rights treaty

58. I Do domestic laws, regulations and

57. I Do domestic laws prohibit the use of
incommunicado
detention
of
persons who are the subject of an
extradition ·

of detained persons who are
the subject of an extradition inquiry
or request to be brought before a
court within 48 hours of being
arrested or detained?

right

56. I Do domestic laws guarantee the

the subject of an extradition inquiry
or request to access family members
and

right of detained persons who are

55. I Do domestic laws guarantee the
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that violate a person's humanity
and inherent dignity, aiding or
abetting an unfair trial, charges
inconsistent
with
international
human
rights
norms,
double

extradition and mutual assistance
treoties, provide for mandatory
objections and exclusions from
extradition? (These are: political
offences, discrimination, the death
penalty, torture and other ill
treotment, conditions of detention

60. I Do domestic laws, and existing
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the State made a declaration
under article 22 of UNCAT,
declaring that it recognises that
CAT
can
receive
individual
communications about the State's
comolionce with UNCAT?
65. I Has CAT received any individual
communications under article 22
liance with
about the State's

the
State
made
any
reservations under article 20 of
UNCAT? [See Guidance Note Part
F section 21
62. I Has the State in the past provided
its support to CAT when CAT
conducted on investigation under
article 20 of UNCAT?
63. I Has the State made a declaration
under article 2 1 of UNCAT,
declaring that it recognises that
CAT
can
receive
inter-State
communications about the State's
comolionce with UNCAT?

I Has

6 1.
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Description & Motivation for Response

The mechanisms of the United Notions Committee a ainst Torture

Response:
Yes/No/
Partially

PART F: The treaty monitoring bodies should be allowed and assisted to conduct investigations and gather information when they receive any
·communications regarding alleged acts of torture in the territory of a State Party.
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from the ACHPR to conduct a factfinding mission under article 46 of
the African Charter?
69. I Did the State, when such a request
was made under article 46,
cooperate with ACHPR? (E.g.
respond to the request, supply
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conducted in respect of article 46,
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UNCAT?
the

I Has

communications about the State's
compliance with article 7 of the
International Covenant on Civil and
Political
67. I If "yes" to either question 65 or 66,
did the State engage with CAT or
the UN Human Rights Committee,
as the case may be, about the
individual communications?

66.
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a. Special Rapporteur on Torture
and Other Cruel, Inhuman or

Has the State received an urgent
appeal from one or more of the
followina UN Soecial Procedures:
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when ACHPR received individual
communications about the country?
(I.e. did the State respond to the

fact-finding m1ss1on was
conducted in respect of article 46,
did the State authorise the
publication of the report? [See
Guidance Note Part F section
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I recommendations made?)
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6. Committee for the Prevention of
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a. Special Rapporteur on Prisons
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the following ACHPR Special
Mechanisms:

the State responded positively

Involuntary Disappearances

I Has

I II

m
Yes/No/
Portio II

Response:

Description & Motivation for Response

-

25:
-·
en

n

CD

n
=r

~

::J

c

"0

3

-C'"
0

3

0

0

-n

0

c
"<

CD

.....
=r

..)>

.,-0

'<>

'-.1

79.

rrll

while

Countering

b.

Committee for the Prevention of
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DIP B
THE DUTY TO
PREVENT TORTURE
AND OTHER ILL
TREATMENT
By
Debra Long with Lillian Artz, Gray Aschman, Gwenaelle
Dereymaeker, Louise Edwards, Tina Lorizzo, Lukas Muntingh
and Sean Tait
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DIP B: THE DUTY TO PREVENT TORTURE AND OTHER ILL TREATMENT
The duty to prevent torture and other ill treatment requires State Parties to toke four main measures. These
ore as follows:
•

Ensure that safeguards ore in place, and effectively review interrogation and detention rules,
methods and practices to make sure that they ore followed and that they respect the prohibition of
torture and other ill treatment. This should be supported by the independence of the judiciary.

•

Ensure that measures ore in place to prevent and prohibit excessive use of force by law enforcement
and other public officials; ensure that the law does not allow producing and trading in equipment
or substances designed to inflict torture or other ill treatment; and ensure that the use of other forms
of equipment that might be used or misused for torture or other ill treatment is monitored and
carefully controlled.

•

Establish independent oversight mechanisms with the mandate to inspect all places of detention
without any advance notice.

•

Provide training on the absolute prohibition of torture and other ill treatment to all low enforcement
officials and other persons working with or responsible for persons deprived of their liberty, and to
educate the public and raise awareness about torture and other ill treatment.

82 I Article 5
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DIP B: The Duty to Prevent Torture and Other Ill Treatment - Guidance Note

ntrodudion
The duty to prevent torture and other forms of cruel, inhuman and degrading treatment and punishment
(other ill treatment) goes together with the duty to prohibit torture and other ill treatment . The United Nations
CommiHee against Torture (CAT) has stated that efforts to stop torture and other ill treatment should "first and
foremost be concentrated on preventiorn". 1
Under article 2(1) of the United Nations Convention against Torture and Other Cruel, Inhuman or
Degrad ing Treatment or Punishment (UNCAT), State Parties have an obligation to take 'effective
legislative, administrative, judicial or other measures to prevent acts of torture in any territory under [their]
jurisdiction'.2 Article 16( 1) also requires State Parties to prohibit and prevent other forms of ill treatment that
do not meet the definition of torture. 3 CAT has recognised that the "measures required to prevent torture must
be applied to prevent ill treatment". 4
Unlike torture, UNCAT does not define cruel, inhuman or degrading treatment or punishment, and a broad
range of acts can fall within this category of 'other ill treatment'. Acts that CAT has held can amount to cruel,
inhuman or degrading treatment or punishment include the following:
•

lengthy or continued solitary confinement; 5

•

too much time i n police custody;6

•

overcrowding;7

•

the use of hard labour;8

•

the use of chain gangs; 9

•

the use of electroshock stun belts and similar instruments;10

•

the use of restraint chairs; 11

•

corporal punishment/2 and

•

forms of capital punishment.B

However, this is not a full and complete list; other acts or omissions (failing to act} may also be understood
as cruel, inhuman or degrading treatment or punishment. Also, whether an act is a form of torture or other
ill treatment must be decided case-by-case. An act that CAT has stated is cruel, inhuman or degrading
treatment or punishment in one case could be torture in another case if it meets the requirements of the

1

A/58/44, p. 10, pora 14.
Article 2( 1) UNCAT.
3 Article 16( 1) UNCAT.
• CAT/GC/2, para 3.
5
See A/59/44, pora 133; A/52/44, pora 186; A/52/44, pora 225;and A/53/44, para 156.
6
SeeA/52/44, pore 108; A/57/44, para 5(k}; A/52/44, pore 67; and A/53/44, para 218(a}.
7
See A/51 /44, pora 63; CAT/C/CR/31 /6, para 4(b); CAT/C/SR.264, poro 20; A/56/44, poro 128(h}.
8 See CAT/C/SR.44, pore 37; CAT/C/Sr.50, para 35; CAT/C/SR.130, pora 33.
9
See A/55/44, poro 179.
10
A/55/ 44, para 179.
11
A/55/ 44, para 179.
12
See CAT/C/CR/28/5, 2002, para 8(b).
13
See A/48/44, para 58.
2
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definition of torture in article 1 of UNCAT. CAl's interpretation of UNCAT is to give the greatest possible
protection against torture and other forms of ill treatment, and these forms of abuse are all absolrutely
prohibited under international law.
While UNCAT lists some specific measures that must be taken by State Parties to prevent torture and other ill
treatment- such as to provide training; to systematically review interrogation rules; to ensure the right to
complain; to investigate allegations; to ensure that no one is returned to a country where they may be at risk
of torture; to prohibit any statement obtained by torture being admitted as evidence; etc. - this is not a full
list. 14 These are not the only measures that States can take to prevent torture and other ill treatment. CAT has
noted that State Parties must take "all measures, as appropriate, to protect all members of society from acts
of torture". 15
In order to fulfil their duty to prevent torture and other ill treatment, State Parties must take a range of measures
that are not listed in UNCAT but that are known to be effective in preventing torture and other ill treatment.
This DIP sets out the main measures required to prevent torture and other ill treatment.

1. All State Parties must ensure that the netessary protedural safeguards are in plate when
people are deprived of their liberty.
UNCAT does not contain a comprehensive list of safeguards to protect persons under any form of arrest,
detention or imprisonment. But CAT has acknowledged that the obligation to prevent torture in article 211)
requires State Parties to guarantee a range of fundamental safeguards for people deprived of their liberty.
These safeguards include but are not limited to: 16
•

the right to access to a lawyer;17

•

the right to tell family members that they have been detained, and where they are;18

•

the right to access to a doctor;19

14

See articles 10, 11, 1 2, 13, 3, 15 respectively. Other articles of UNCAT con also hove o preventative effect, such as the obligation
to crimina lise torture and to provide redress to victims.
15
CAT/C/NPL/C0/2, pore 13. See also Nowak, M. and McArthur, E. (2008) The United Nations Convention against Torture- A
Commentary. Oxford: Oxford University Press, p. 95.
16
See Nowak and McArthur (2008), p. 96, pore 20.
17
See for example CAT/C/SR.51, pore 34; CAT/C/SR.130, pore 13; CAT/C/SR.201 , pores 16, 26; CAT/C/SR.234, pore 79;
CAT/C/24/3, pore 21.
18
See for example CAT/C/SR.51, pore 34; CAT/C/SR.130, pore 13; CAT/C/SR.201 , pores 16, 26; CAT/C/SR.234, pore 79;
CAT/C/24/3, pore 21.
19
See A/48/44/Add.1, poro 26; CAT/C/SR.50, pore 21; CAT/C/SR.91, pore 56; CAT/C/SR.201 , pores 16, 26.
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•

the right to be given verbal and written information about their rights in a language that they
understand; 20

•

the right to be informed of any charges against them;21

•

the right to be brought promptly before a judicial authority (for example, a judge);22

•

the right not to be held incommunicado (that is, when the person is not allowed to communicate with
the outside world);

23

•

the right to be brought to trial w ithout excessive delay;24 and

•

the right not to be held in police custody for more than 48 hours. 25

Many of these fundamental safeguards for persons deprived of their liberty are also found in other
international instruments, including the International Covenant on Civil and Political Rights (ICCPR) and Part

II of the Robben Island Guidelines (RIGs 20-48),26 and CAT has emphasised that it is very important for State
Parties to comply with the UN Standard M inimum Rules for the Treatment of Prisoners. 27 States should also
be guided by the jurisprudence and deci sions of treaty bodies (which can be found in the General Comments
and Concluding Observations of CAT and the UN Human Rights Committeej28 and the judiciary and lawyers,
and by UN standards and principles that regulate places of detention and the conduct of law enforcement
personnel. 29 The African Commission on Human and Peoples' Rights (ACHPR) has also recommended that
States implement the UN Body of Principles for the Protection of All Persons under Any f orm of Detention or
Imprisonment - specifically Principles 1-6, which provide the framework for the humane treatment of
detainees, and support the right to be free from torture and other ill treatment. 30
Further, an independent and impartial judiciary is required to safeguard the rule of law and protect the rights
of people subject to any form of arrest, detention or imprisonment. Judicial impartiality and independence
can only exist in a legal system in which judges are free to make decisions based on the facts and in line
with the law without external interference, pressures and inAuences, and relies on a separation of powers
between the judiciary and the executive. 31

20

See for example CAT/C/SR.162, poro 52; CAT/C/SR.191, poro 46; CAT/C/SR.203, poro 37; CAT/C/SR.213, poro 37;
CAT/C/SR219, poro 33; CAT/C/SR.234, poro 54; CAT/C/SR.329, poro 22.
21
See A/ 48/44, poro 53.
22 A/48/44, poro 53.
23
CAT/C/SR.193, poro 48; CAT/C/SR.234, para 29.
24
See A/ 54/44, poro 103.
25
A/54/44, poro 103.
26
See in particular articles 9 and 14 of ICCPR, Part II of RIG, ond the UN Standard Minimum Rules for the Treotment of Prisoners.
27
See CAT/C/GTM/C0/4, poro 18; CAT/C/TGO/C0/1, poro 18; CAT/C/DRC/C0/1, poro 11; A/56/44, poro 95(c).
28
See for example, HRI/GEN/1 /Rev.9 (Vol.l); ond HRI/GEN/1/Rev.6 ot 151.
29
Relevant stondords: The Standard Minimum Rules for the Treotment of Prisoners (1957, 1977); Bosic Principles for the Treotment of
Prisoners (1990); the Body of Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment (1988); United
Notions Rules for the Protection of Juveniles Deprived of Their Liberty (1990); Principles of Medical Ethics relevant to the Role of Health
Personnel, porticulorly Physicians, in the Protection of Prisoners and Detainees against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (1982); Code of Conduct for low Enforcement Officials (1979); Use of Force ond Firearms by Low Enforcement
Officials (1990); Bosic Principles on the Role of Lawyers (1990); United Notions Stondord Minimum Rules for Non-Custodial Measures
(the Tokyo Rules 1990); United Notions Stondord Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules).
30 See for example, Huri-Laws v. Nigeria (2000), poro 40; Ouko v. Kenya (2000), poros 24-25.
31
Principle 2, UN Principles on the Independence of the Judiciary.
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RIG 38 calls on States to ensure and support the independence and impartiality of the judiciary with due
regard to the UN Basic Principles on the Independence of the Judiciary, which guide States' efforts to secure
and promote an independent judiciary.
The importance of supporting the independence and impartiality of the judiciary is discussed in detail in DIP

A.

2. State Parties must ensure humane conditions of detention.
As well as guaranteeing that the necessary procedural safeguards are in place to protect detained persons
from torture and other ill treatment, State Parties must make sure that persons deprived of their liberty are
treated humanely. CAT has held that poor conditions of detention can amount to cruel or inhuman treatment.
According to CAT, conditions that may violate article 16 of UNCAT include:
•

lack of ventilation;

•

prison overcrowding;

•

poor sanitary conditions;

•

repeated use of prolonged isolation (that is, long periods where the detainee is not allowed to have
any contact with other people);

•

holding suspects incommunicado for a number of days;

•

transferring detainees often from one prison to another; and

•

holding pre-trial detainees together with convicted prisoners.32

ACHPR has also stated that poor conditions of detention may themselves amount to cruel, inhuman and
degrading treatment or punishment. This includes overcrowding, unhygienic conditions, not enough or poor
quality food, lack of access to medical care, lack of light, too much light, lack of fresh air, and shackling
within cells. 33
UNCAT does not set out exactly how to treat persons deprived of their liberty, but CAT has emphasised the
importance of State Parties making sure that they meet the UN Standard Minimum Rules for the Treatment of
Prisoners. 34 States should have clear, effective and adequate laws and policies on the treatment of tihose
detained in order to make sure that these laws and policies are correctly followed, and effective monitoring
and oversight mechanisms and complaints procedures should be in place. States should also be guided by
the obligations contained in other treaties, including in particular articles 9, 10 and 14 of ICCPR. Article
10(2) of ICCPR obligates State Parties to ensure make sure that pre-trial detainees and convicted prisoners
are held separately, in order to recognise the difference in status between the two groups, and to respect the
right of those who have not been convicted to be presumed innocent until proven gruilty. 35 Article 10(3)

32

See A/48/44. paras 427 and 440; A/56/44, para 95(c), (f). See also Nowak and McArthur (2008), pp.. 405-406.
See, for example, Huri-Laws v. Nigeria (2000), para 40; Ouko v. Kenya (2000), paras 24-25.
34
Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at Geneva in 1955,
and approved by the Economic and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII) of 13 Moy 1977.
35 ICCPR, art. 10(2). The UN Human Rights Committee stresses this obligation in their General Comment 21 (1992) in para 9. See also
Principle 8 of the Body of Principles.
33
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stresses the fact that prison sentences should aim to reform and socially rehabilitate prisoners. Prison and
penitentiary systems should have accessi ble programmes in place for re-education, vocational guidance and
training and for employment both within and outside the prison facilities. 36 Also, it is very important to ensure
that detainees get at the very least one hour of outdoor exercise every day.
As noted in section 1 above, States should also be guided by the jurisprudence and decisions of international
treaty bodies and the judiciary and lawyers, and UN standards and principles that regulate custodial settings
and the conduct of law enforcement personnel.

3. People should only be detained in recognised, official places of detention and incommunicado
detention is prohibited.
Under international law, detaining people in unofficial places of detention and/or in secret is prohibited. An
unofficial place of detention could be a private home or apartment, military camp, secret prison, or a hidden
part of a larger recognised facility. 37

Incommunicado detention means that the detainee is not able to communicate with anyone outside of the
place of detention. A person who has contact with fellow detainees can still be understood as being held
incommunicado if they are not allowed contact with anyone outside the place of detention.

Secret detention means that the detaine-e is not permitted any contact with the outside world, and the State
authorities do not say where that person is, or they deny or conceal knowing where the person is, and/or
what has happened to that person. 38 Secret detention does not require that the person be detained in a secret
place. A person may be held in a recognised place of detention, but in a hidden section or port. 39
CAT has stated that secret detention creates conditions that can lead to torture and other ill treatment, and
that secret detention is itself a violation of UNCAT and must be prohibited.40 Similarly, the UN Human Rights
Committee has stated that persons must only be held in officially recognised places of detention, and that the
names of all detainees and their location are "to be kept in registers readily available to those concerned,
including relatives and friends". 41 The UN Special Rapporteur on Torture has also noted that:
inter rogation should take place only at official centres and the maintenance of secret places of detention
should be abolished under law. It should be a punishable offence for any official to hold a person in a
secret and/or unoff;cial place of detention.4 2
These safeguards ore reflected in RIGs 23, 24 and 28.

36

UN Human Rights Committee (1992) Genera/ Comment 21, paras 10 and 11.
See Amnesty International (2003) Combating Torture: a manual for action. Oxford: Alden Press, p. 96.
38
See A/HRC/13/42, para 9.
39
A/HRC/13/42, para 9.
40
CAT/C/USA/C0/2, para 17.
41
UN Human Rights Committee (1992) General Comment 20, para 11.
42
See E/CN.4/2003/68, para 26(e).
37
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Furthermore, every case of secret detention is also a case of enforced disappearance, which is absolutely
prohibited under internationallaw.43 Article 2 of the International Convention for the Protection of All Persons
from Enforced Disappearance defines 'enforced d isappearance' as:
the arrest, detention, abduction or any other form of deprivation of liberty by agents of the State or by
persons or groups of persons acting with the authorization, support or acquiescence of the State, followed
by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of
the disappeared per son, which place such a person outside the protection of the law.
The UN Joint Study on Secret Detention states that "the suffering caused to family members of a secretly
detained (namely, disappeared) person may also amount to torture or other forms of ill treatment, and at the
same tinne violates the righ t to the protection of family life".44
RIG 24 also states that incommunicado detention should be prohibited. A person held incommunicado is not
necessarily held in secret detention, as the fact of their detention and their location may be known to family
members and others, but they are not allowed to make contact with them. Incommunicado detention is known
to lead to torture and other ill treatment and can itself amount to such treatment. 45 The UN Special Rapporteur
on Tor~ure has noted that "torture is most frequently practised during incommunicado detention.
Incommunicado detention should be made illegal, and persons held i ncommunicado should be released
without delay" .46

4. State Parties should develop, implement and systematically review the framework for
safeguarding the rights of persons subject to any form of arrest, detention or imprisonment
in any territory under their jurisdiction.
Article 11 of UNCAT obligates State Parties to develop, implement and keep under systematic review
interrogation rules, instructions, methods and practices, as well as arrangements for the custody and
treatment of persons subject to arrest, detention or imprisonment in any territory under their jurisdiction, in
order to prevent torrure and other ill treatment.
Systematic reviews must be done regularly to make sure that the legislative framework and national policies
to protect people deprived of their liberty are kept up-to-date and that any gaps in protection are identified
and corrected. It is also very important to regularly review how these rules and procedures are applied in
practice in order to identify at an early stage any actions that may not be line with national and international
standards. The obligation to systematically review the framework for safeguarding the rights of persons
deprived of their liberty is closely linked to the obligation in article 10 of UNCAT to provide training, and
reviews should therefore identify any training and education that may be required to raise awareness of the
prohibition and prevention of torture and other ill treatment.

43

See A/HRC/13/42, para 28.
SeeA/HRC/13/42, p. 3.
45
See A/HRC/13/ 42, pp. 2·3; A/RES/60/148, article 11; E/CN.4/RES/2005/39, article 9; El Megreisi v. Libya, HRC
Communication No. 440/1990, 23 March 1994, paras 5-4.
46
See E/CN.4/2003/68, para 26(gl.
44
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Thus, State Parties must set up a system to review what legislation and national policies are in place governing
when and how persons can be deprived of their liberty, their rights in detention, and how these rights are
respected in practice. This requires both regular reviews, and urgent or unplanned reviews during times of
crisis or following a change in a State's political situation, for example during times of conflict and postconflict. Article 11 of UNCAT specifically refers to the review of interrogation rules, instructions, methods and
practices, because it is during the investigative stages of the criminal procedure that persons deprived of their
liberty are most at risk of being tortured or ill treated.
A systematic review should also consider the Following, among other things:
•
•

•
•

what is written in a State's constitution about depriving people of their liberty and safeguards for
detained persorns;
laws on the deprivation of liberity and safeguards for persons deprived of their liberty such as penal
codes, laws about the conduct of law enforcement, military and other relevant personnel, laws on
the rights of women, refugees and children, and laws on mental health issues;
official rules for the conduct of law enforcemen~ and other relevant personnel; and
codes of conduct and ethics for law enforcement personnel, military personnel, judges, lawyers and
health professionals.

Reviews undertaken must effectively identify:
•

any legislative or regulatory changes that may be required;

•
•

any conduct that may be contrary to established standards; and
any training that may be required to make sure that relevant personnel respond appropriately.

S. State Parties should support the independence and impartiality of the judiciary, in accordance

with the UN Basic Principles on the Independence of the Judiciary.
Measures to safeguard the rule of law, promote effective prosecution of torture, and put in place the
safeguards for fair treatment require an independent and impartial judiciary. An independent and impartial
judicial system is one in which judges are free to make decisions based on the Facts and follow the law
without external interference, pressures and bribes, and which presumes a separation of powers between
the judiciary and the executive.47 The UN General Assembly has adopted the Principles on the Independence
of the Judiciary to guide States' efforts to secure and promote the independence of the judiciary. 48 The
Principles promote the adoption by States of, among others, the following measures:

47

Principle 2, UN Principles on the Independence of the Judiciary.
7"' United Nations Congress on the Prevention of Crime and the Treotment of Offenders held at Milan from 26 August
to 6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December
1985. Although the Principles on the Independence of the Judiciary do not hove the force of low, they hove nonetheless been formally
adopted by a number of States, who report their progress in meeting the standards to the UN, and ore supported by the Special
Rapporteur on the Independence of the Judiciary. RIG 38 makes specific reference to the Principles in its promotion of an independent
and impartial judiciary to support other preventative measures to address torture across the African continent.
48 Adopted by the

89

DIP B: The Duty to Prevent Torture and Other Ill Treatment - Guidance Note

•

safeguards to protect the judicial process from unneccessary interference, and constituti'onol
guarantees of judicial independence and impartial review of the facts following the low without
restrictions (limits), inappropriate influences, inducements, pressures, threats or interferences,
whether direct or indirect (for example, politiCOII favours or bribes);

•

jurisdiction over all judicial matters and exclusive authority to decide on its ability to hear individual
matters;

•

enough resources;

•

respect for the right of all persons to be tried in ordinary courts or tribunals with established legal
procedures;

•

freedom of expression and association for members of the judiciary; and

•

strict, transparent and non-discriminatory conditions for judicial qualification, selection, training,
discipline, suspension and removal, tenure and conditions of service to be guaranteed by low.

Ensuring that the judiciary has odequot·e resources and independent control over its budgets is particularly
important to make sure that judicial processes ore carried out efficiently. An adequately resourced judiciary
will ensure that judicial processes and case management runs smoothly without undue delay. It is also o
safeguard against improper inAuences, inducements, pressures, threats or interferences, whether direct or
indirect (for example, political favours or bribes) on the judiciary.

6. Measures should be in place to prevent and prohibit excessive use of force by low enforcement
and other public officials.
The use of force by low enforcement and other officials is strictly monitored and controllled by the UN Code
of Conduct for Low Enforcement Officials and the UN Basic Principles on the Use of Fo.rce and Firearms by
Law Enforcement Officials. These standards require that force should only be used by low enforcement
officials when strictly necessary, and the use of force should not be disproportionate to the legitimate objective
to be achieved (that is, the amount of force should only be as much as is necessary to achieve some legal
aim or purpose). Firearms should not be used except as an extreme measure in limited circumstances (that
is, guns should not be used unless there is no other meas1ure that will achieve a specific legal aim or purpose).
Rule 54 of the UN Standard Minimum Rules also regulates the use of force by prison officials. This rule
requires that prison officers shall not use force except:
•

in self-defence;

•

in the case of attempted escape; or
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•

in the case of someone physically resisting on order based on low or regulations (this could be active
or passive resistance).

Where force is used for one of the reasons listed above, it must be no more than strictly necessary and the
officers must report the use

of force immediately to the

director of the institution.4 9 This rule also states that

prison officers shall be given special physical training to help them to restrain violent pri soners. 5° Rule 54(3)
states the following about the use of firearms:
[e]xcept in special circumstances, staff performing duties which bring them into direct contact with
prisoners should not be armed. Furthermore, staff should in no circumstances be provided with arms
unless they have been trained in their use. 51
CAT has also expressed concern about the unnecessary use of force in low enforcement outside of the context
of detention, such as the excessive use of force by law enforcement staH during demonstrations and crowd
control, the use of dogs,5 2 the use of plastic bullets, 53 and the use of pepper sproy.s4 This <:an amount to cruel,
inhuman or degrading treatment.

7. States should prohibit and prevent the use,
designed to inflict torture or ill treatment.

pr~duction

and trade of equipment or substances

CAT has stated that the use of certain forms of equipment, such as electroshock stun belts and restraint chairs,
con be a violation of UNCAT.55 Types of equipment that have no real law enforcement purpose, such as
serrated thumb-cuffs, should be banned entirely.
RIG 14 calls on States to prohibit and prevent the use, production and trade of equipment or substances (for
example, chemicals or drugs) designed for torture or ill treatment. It also calls on States to bon the abuse of
any equipment or substances that can be misused for torture or ill treatment. The Special Rapporteur on
Torture lhos also noted that "the obligation to prevent torture in [UNCAT] necessarily includes the enactment
of measures to stop the trade in instruments that can easily be used to inflict torture and ill treatment". 56
State Parties should enact laws and regulations to prohibit, control and restrict the production and trade of
certain forms of equipment. Such regulations should prohibit the promotion, import, export, transit and
transhipment of equipment which has no practical use other than for the purpose of torture and other ill
treatment. These regulations should also establish controls on the promotion, import, export, transit and
transhipment of other equipment which can be misused for torture and other ill treatment.

49

Rule 54( 1) of the UN Standard Minimum Rules far the Treatment of Prisoners.
Rule 54(2) of the UN Standard Minimum Rules for the Treatment of Prisoners.
51 Rule 54(3) of the UN Standard Minimum Rules for the Trealment of Prisoners.
52
See A/52/44, para 182.
53
See A/ 54/44, para 76(g).
54 See A/ 56/44, para 58(a).
55
See A/55/44, para 179.
56
See E/CN.4/2005/62, paras 14 and 37.
50
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In developing such laws and regulations, State Parties should be guided by the following:
•

•

The following items should be considered equipment with no practical use other than for torture, and
so should be prohibited: body worn electric shock devices (including, but not limited to, shock belts),
spiked batons, irons and chains, wall and floor handcuffs, thumb cuffs and thumb screws.
The following items should be considered legitimate equipment that can be abused for torture, and
so need to be carefully monitored: restraint chairs and shackle boards, leg1·cuffs, gang-chains,
shackles and individual cuffs or shackle bracelets, handcuffs, sjamboks or other specially designed
whips, portable electric shock devices, and portable devices that administer an incapacitating

•

•

chemical substance (for example, a syringe, used to give injections).
Legislation should include a catch-all clause that requires States to prohibit the trade of any items
that clearly have no practical use other than for the purposes of torture and other ill treatment, or
where there are reasonable grounds to believe that such items would be used, or adapted for use,
for the purposes of torture and other ill treatment.
States should make sure that the trade industry and the general public are aware of the penalties for
not complying with these laws and regulations, using, as appropriate, cases of successful prosecution
as examples. 57

PART C: State Parties should establish independent external oversight mechanisms with the
~andale to conduct unannounced inspections to all places of detention and to make
ecommendations aimed at the prevention of torture and other ill treatment.
8. State Parties should establish and maintain independent mechanisms to systematically review
pra(tices concerning the treatment of all persons deprived of their liberty and the conditions
of detention.
Article 11 of UNCAT requires State Parties to systematically review the treatment of persons subject to any
form of arrest, detention or imprisonment in any territory under their jurisdiction. While UNCAT does not
explicitly state which mechanisms should be put in place to meet this obligation, CAT has interpreted the duty
to prevent torture and other ill treatment as including an obligation to set up a system of regular and
independent inspections of all places of detention.58 Both CAT and the UN Human Rights Committee have
recommended that prisons should be i111spected regularly, preferably without advance notice. 59 Inspections
should be independent from criminal justice agencies, such as the police and judiciary. 60
Having a system of regular, unannounced visits to places of detention by independent bodies is recognised
as one of the most effective ways of preventing torture and other ill treatment. For this reason, any nati"onal

57

See Wassenaar Arrangement, Best Practices for Effective Export Enforcement ( 1 December 2000) Available at:
http:/ /www.wassenaar.org/publicdocuments/2000/2000_effectiveenforcement.html (accessed 20 September 20 13).
58
Nowak and McArthur (2008), p. 41 0.
59
See CAT/C/SR.95, pore 7 and CAT/C/SR.96, para 18.
60
See CAT/C/SR.267, poro 23 and UN Human Rights Committee (1992) General Comment 21, paro 5.
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framework to prevent torture and other ill treatment should make sure that there are independent monitoring
bodies tlhat can carry out regular, unannounced visits to a ll places of detention, their facili ties and installations
(for example, equipment). These independent bodies should make recommendations aimed at preventing
torture and other ill treatment. Such bodies could include, but are not limited to, national human rights
institutions and civil society organisations.
Independence is a very important part of any effective oversight body and it can be protected in a number
of ways:
•

The body should be established by a constitutional or legislative document that states certain key
points, including mandate, powers, funding, how staff are selected, terms of office and lines of
accountability.&t

•

The monitoring body should not be put under the institutional control of a ministry or minister of
government, cabinet or executive council, President or Prime Minister.

•

The members of the monitoring body should be experts that are personally and institutionally
independent from the State authorities.

•

The monitoring body should be able to choose its own staff.62

•

The monitoring body should have enough financial resources to work effectively and be able to draft
its own budget and decide how it spends its funds. 63

Linked to the obligation to systematically review practices concerning the treatment of all persons deprived
of their liberty and conditions of detention, CAT has often called upon State Parties to sign, ratify and
implement the Optional Protocol to UNCAT {OPCAT).64 OPCAT establishes a system of regular visits to places
of detention by an international body, the Subcommittee on the Prevention of Torture, and National Preventive
Mechanisms (NPMs) with the aim of preventing torture and other ill treatment. The ratification and
implementation of OPCAT by State Parities to UNCAT should be seen as one of the most effective ways of
preventing torture and other ill treatment. 65
Even when States have not ratified OPCAT, it is useful in that it provides guidance on good practices for

establishing any national mechanism to prevent torture and other ill treatment and ensuring they work
effectively. In order to be effective, a national body with the mandate to visit places of detention should meet
the following minimum guarantees:
•

It must be independent.

•

It must have a mandate to carry out visits to all places where people are or may be deprived of their
liberty.

•

It must have a mandate to carry out regular and unannounced visits to all places of detention and
their installations and facilities.

61

Association for the Prevention of Torture (2006) Establishment and Designation of National Preventive Mechanisms. Geneva:
Association for the Prevention of Torture, p. 39
62
Association for the Prevention of Torture (2006), p. 40.
63
Association for the Prevention of Torture (2006), p. 46.
64
See A/58/44, paras 14 and 20; CAT/C/BLR/C0.4, para 30; CAT/C/DJI/C0/1, para 26; CAT/C/MDG/C0/1 , para 21;
CAT/C/IJ<.A/C0/3, p. 4, pora 16; CAT/C/TKM/C0/1 , para 12; CAT/C/MCO/C0/4, pora 16.
65 Nowak and McArthur (2008), p. 88.
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•

It must have access to all information about the number of persons deprived oF their liberty as well
as their location.

•

It must have access to all information about the treatment of persons deprived of their liberty and
their conditions of detention.

•

It must be able to choose to interview persons and to conduct interviews in private.

•

It must make recommendations aimed at improving the treatment of detainees and conditions of
detention.

If a State establishes a national body with the mandate to conduct visits to places of detention, such as a
national human rights institution or a national preventive mechanism under OPCAT, this should not exclude
civil society organisations from also carrying out visits. Civil society organisations have an important role to
play in monitoring places of detention to make sure that detainees are treated in a way that meets
international and national standards. These organisations give vital advice and practical or moral support to
persons deprived of their liberty. They con also serve to check that oversight mechanisms put in place by the
State are working properly.

Port D: All low enforcement officials and other persons working with or responsible fo1
people deprived of their liberty should be trained on the absolute prohibition of torture an~
pther ill treatment. The content of the training should be comprehensive, focusing on the
prohibition of torture and other ill treatment, as well as preventive and reactive measure!
~ddressing torture and other ill treatment. As well os training officials, State Parties should
~lso promote public education and involve NGOs in such initiatives.
9. All low enforcement officials and other persons working with or responsible for people
deprived of their liberty should be trained on the absolute prohibition of torture ond other ill
treatment.
Article 10 of UNCAT and RIGs 45-48 require that all relevant personnel are educated and trained on the
prevention and eradication of torture and other ill treatment.
The duty to provide training on the prohibition of tort,ure and other ill treatment applies to all personnel
authorised to use force: police, prison, security, intelligence and other law enforcement personnel, whether
civil or military, public or private, uniformed or without uniforms. 66 The reference to 'public officials' has also
been recognised as including personnel from private security companies. 67
In addition, article 10 of UNCAT states that training should also be provided to 'other persons who may be
involved in the custody, interrogation or treatment of any individual subjected to any form of arrest, detention
66

CAT C/GC/2, p. 3; and Nowak and McArthur (2008), p. 397.
Burgers, J.H. and Danelius, H. ( 1988) The United Nations Convention against Torture: A Handbook on the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. Lei den: Martinus Nijhoff Publishers, p. 142.
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or imprisonment'. 68 For this reason, all p ersons responsible for the arrest, detention and imprisonment and
care

of persons deprived of their liberty- or otherwise in contact with persons deprived of their liberty-

should receive training on the prohibition of torture and other ill treatment, and on human rights generally.69
These persons will include, but are not restricted to: judges; lawyers; immigration officials; medical persornnel;
social workers; and staff working in prisons, pre-trial detention centres, police lock-ups, psychiatric hospi tals,
refugee centres and detention centres for minors, drug users and aliens pending deportation. 70
CAT has emphasised that it is important to train doctors and other medical personnel working in detention
centres.71 This is important because they can be involved in acts of torture and other ill treatment, and also
because medical staff can play a crucial role in preventing torture and other ill treatment by medically
examining persons deprived of their liberty, and detecting and reporting suspected abuse. Medical personnel
also hove o vital role to ploy in the rehabilitation of survivors of torture and other ill treatment (that is, helping
survivors to restore their health and return to a normol life).72
As part of the duty to provide and promote training, RIG 46 emphasises the need to develop codes of cornduct
and ethics for low enforcement and security personnel, and other relevant officials in contact with persons
deprived of their liberty. Codes of conduct and ethics should be systematically and regularly reviewed to
make sure that they meet international and regional stondords.73

10. The content of the troining should be comprehensive, focusi·ng on the prohibition of torture
ond other ill treatment, os well os preventive ond reactive measures oddr,essing torture ond
other ill treatment.
Personnel must know and understand the content of UNCAT, oct professionally at all times, and be able to
deal with 'difficult' situations and uncoop erative detainees without using torture and other ill treatment.74
Therefore, training should deal with the following key issues:
•

The absolute prohibition of tort,ure and other ill treatment under all circumstances, even in times of
war and when combating organised crime and terrorism.

•

Torture is o serious crime, which will be punished with the most severe, appropriate penalties.

•

An order from a superior officer or a public authority may never be given and accepted as a
justification for torture.

68 Article

10 of UNCAl.
Nowak and McArthur (2008), p. 396.
70
Nowak and McArthur (2008), p. 397.
71
Nowak and McArthur (2008), p. 397.
72
Nowak and McArthur (2008), p. 397.
73
CAT/C/USA/C0/2, para 23.
74
Muntingh, L. (2011) Guide to the UN Convention against Tortvre in South Africa. Cape Town: CSPRI, Community Law Centre, pp.
26-27.
69
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•

All state officials hove o duty to report every alleged case of torture and other ill treatment- whether
committed by a person of equal, higher or lower rank or function- to a judge or other independent
official.

•

All personnel should be given relevant information, education and practical training on how to
prevent torture and other ill treatment. 75

Further, the content of international and regional documents that set out specific principles for the treatment
of persons deprived of their liberty and conditions of detention - such as the RIG and the UN Standard
Minimum Rules for the Treatment of Prisoners - should be port of any training on the prohibition and
prevention of torture and other ill treotment. 76 The Concluding Observations, decisions on communications
and General Comments of CAT and other treaty bodies con also be useful to personnel, and should be
included in their training. The content of the UN Manual on the Effective Investigation and Documentation of
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (the Istanbul Protocol) should be
included in training, and the Protocol should be given to all personnel.
In addition, the training of low enforcement personnel must include training on international standards that
regulate the use of force, such as the UN Standard Minimum Rules for the Treatment of Prisoners, the UN
Code of Conduct for Low Enforcement Officials and the UN Basic Principles on the Use of Force and Firearms
by Low Enforcement Officials. For example, Principle 15 of the UN Basic Principles on the Use of Force and
Firearms by Low Enforcement Officials states that low enforcement personnel'in their relations with persons
in custody or detention, shall not use force, except when strictly necessary for the maintenance of security
and order within the institution, or when personal safety is threatened'. Training on the use of force as stated
in international low must be given to all ronks, levels or titles of low enforcement personnel in their basic
training and on an ongoing basis.
CAT has also emphasised the need to raise awareness of gender-specific issues, such as sexual violence
against women and other vulnerable groups, in particular foreigners and ethnic and religious minorities. 77
This emphasis is also underlined by RIG 45, which refers to the establishment of training programmes that
respect human rights standards for vulnerable groups such as women, children, sexual and gender minorities
(lesbian, goy, bisexual, tronsgender and intersex peoples) and people living with HIV/AIDS. The troi ning

75

Nowak and McArthur (2008), p. 397.
See also for example: Basic Principles for the Treatment of Prisoners; Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment; United Notions Rules for the Protection of Juveniles Deprived of their Liberty; Declaration on the
Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Principles
of Medical Ethics relevant to il1e Role of Health Personnel, particularly Physicians, in the Protection of Prisoners and Detainees against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Principles on the Effective Investigation and Documentation

76

of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment; Code of Conduct for Low Enforcement Officials; Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials; United Notions Standard Minimum Rules for Non·cusfodiol
Measures (Tokyo Rules); United Notions Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules); Guidelines
for Action on Children in the Criminal Justice System; United Notions Guidelines for the Prevention of Juvenile Delinquency (Riyadh
Guidelines); Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power; Basic Principles on the Independence of
the Judiciary; Basic Principles on the Role of Lawyers Guidelines on the Role of Prosecutors; Principles on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions; Declaration on the Protection of All Persons from Enforced
Disappearance; Basic Principles and Guidelines on the Right to a Remedy and Reparation; International Convention for the Protection
of All Persons from Enforced Disappearance.
77
See CAT/C/CR/33/2, para 6.
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should teach officials and other individuals to be aware of the specific needs and rights of vulnerable groups
so as to be able to protect vulnerable people from discri mination. 78
Putting this measure in place will also require training for law enforcement officials (and other personnel
responsible for the core of persons deprived of their liberty} on the proper use of security sector equipment
to prevent the improper use of such equipment for torture and other ill treatment. Such training should also
be available to personnel who come into contact with persons deprived of their liberty, such as judges,
lawyers, immigration officials, and heolthcore personnel, members of notional human rights institutions and
members of non-governmental organisations (NGOs), so that they ore able to identify prohibited equipment.
States should also make sure that if they provide training to police, prison, military, s.ecurity, immigration
and other low enforcement personnel from other countries, this training does not include the transfer of skills,
knowledge and techniques that could be used for torture.
Training on the prevention and prohibition of torture and other ill treatment must be included in the regular
pre-service education of all law enforcement, prison, military, immigration, and medical personnel as well
as in regular in-service training. Training courses should be delivered not only by government, but also by
expert academics and NGOs, who should also be involved in developing training progrommes. 79 If it is
reported that torture and other ill treatment happen often in a country, training needs to be reviewed, adjusted
and increosed.80

11. State Parties should promote p~ublic education on the prohibition of tor1ure and other ill
treotment and involve NGOs in such initiatives.
RIGs 47 and 48 emphasise the important role public education plays in raising awareness about prohibiting
and preventing torture and other ill treatment. Public education is an important tool in the prevention of
torture and ill treatment. Spreading knowledge of human rights is a vital tool and safeguard against any kind
of abuse and violation. 8 1 States should start and support public education efforts.82
NGO campaigns and the media can also create greater awareness among the general public on the absolute
prohibition of torture and other ill treatment and the riglhts of detained persons. RIG 48 specifically calls for
support and encouragement of NGOs and the media in spreading information and raising awareness about
the prohibition and prevention of torture and other forms of ill treatment.
Public education must be accessible to all members

of society.

CAT has expressed particular concern over

language and other barriers that may limit the 'right to know', and as a result limit the ability of all persons,
especially vulnerable persons or groups, to exercise their rights under UINCAT. To make sure these rights ore

78

See A/ 56/44, para 84(c).
Association for the Prevention of Torture {2002) A Handbook on Stale Obligations under the UN Convention against Torture. Geneva:
APT, p. 50.
80
Nowak and McArthur (2008), p. 397.
81
Niyizurugero, J·B. and LessEme, P. (2008) Robben Island Guidelines for the Prohibition and Prevention of Torture in Africa: Practical
Guide for Implementation, p. 64.
79

82
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respected, UNCAT and other relevant documents should be available in all appropriate languages and must
be available to members of all vulnerable groups living in a State Party. 83

83

See CAT/C/ZAF/C0/1, para 21.
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implementing the 'Requirements' listed in column two. It can also be used to list any technical assistance that may be required in order to implement the 'Requirements' fully.

Questions to which responses may remain the same for a long period are shaded in. You ore therefore advised to see the DIP as a living document that can be used as part of
State Party reporting to treaty monitoring bodies.
The second column, headed 'Requirement', sets out the questions to be answered. These are based on the obligations and standards contained in UNCAT, RIG and other
international and regional human rights instruments. These obligations and standards are explained in more detail in the relevant Guidance Note.
The third column, headed 'Response' , requires a 'Yes' , 'No', or 'Partial' answer to be given. That can be shortened toY, Nor P.
In the fourth column headed 'Description & Motivation for Response', more information should be given to support and supplement the answer given in the previous 'Response'
column. For example, the specific article within a law or regulation, case law, or information from a report or statement from the government, national human rights institution,
civil society organisation, treaty body, etc.
The fifth column, headed 'Achievements & Challenges' , provides an opportunity to write about what happens in practice. Any examples of good practice can be recorded,
along with details of any problems with the implementation of the 'Requirements' listed in column two, for that sub-section.
The sixth column headed 'Proposals for Reform', provides an opportunity to suggest any practical means or measures that could be taken to address any challenges with

the Checklist follows the structure of the Guidance Note.
At the end of the DIPs there is a Glossary of Terms that may also help to clarify particular points.
The DIP covers a broad range of topics, and especially civil society organisations may not have access to all the information that the Checklist may request. For this reason,
before you complete the Checklist, try to find out how the DIP will be used and what the focus of the responses will be. For example, the focus may only be on prisons or police
detention. Having a clear focus will help you to respond appropriately to the questions.
Note that the responses to some questions will stay the same for a long period of time (e.g . if certain lows ore in place), whilst others may require more regular updating.

This Checklist should be used together with the Guidance Note for DIP B. If anything is uncertain or unclear, look at the Guidance Note for more information. The structure of

Dote lost updated
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PART C: State Parties should establish independent external oversight mechanisms with the mandate to conduct unannounced inspections to all places
of detention and to make recommendations aimed at the prevention of torture and other ill treatment.
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63.
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Oversight of places of detention by civil society organisations ond other bodies
See Guidance Note Port ( section 8

civil society organisations
allowed to conduct visits to places
of detention?
I If "yes" to question 63, which
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I If "yes" to question 63, can they
any place of detention they
and at anv time?
I Are there any other bodies or
individuals who can visit places of
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I If "yes" to question 66, which
laces of detention can thev visit?
I If "yes" to question 66, can they
visit anv olace of detention
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I

financial resources to do their
work?
60. Do these bodies have sufficient staff
to do their work?
61. Do the authorities have an
obligation to respond to the
recommendations made by these
bodies?
62. I Can these bodies make their reports
11 ublic?
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state which government officials
must receive train ina?
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that require the training of
government
officials
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prohibition and prevention of
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69.

~hould also promote public education and involve NGOs in such initiatives.

PART D: All law enforcement officials and other persons working with or responsible for people deprived of their liberty should be trained on the
·absolute prohibition of torture and other ill treatment. The content of the training should be comprehensive, focusing on the prohibition of torture and
·other ill treatment, as well as preventive and reactive measures addressing torture and other ill treatment. As well as training officials, State Parties
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1 The measures aimed at the prohibition and prevention of torture and other ill treatment in codes of conduct must meet international and regional standards.
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DIP C: THE DUlY TO PROVIDE REDRESS
The purpose of this Guidance Note is to outline the details of the duty to provide redress to victims of torture
and other ill treatment. This duty, which rests on State Parties, is contained in article 14 of the United Nations
Convention against Torture and O ther Cruel, Inhuman or Degrading Treatment or Punishment IUNCAT).
Redress is made up of a broad range of institutions the State must put in place, as well the services it must
provide to victims of torture and other ill treatment. These institutions and services are not limited to financial
compensation !money paid for loss or damage), but extend to rehabilitative services, means of restitution
and of satisfaction, as well as policy measures aimed at ensuring that acts of torture or other ill treatment do
not take place in the future. To guarantee that victims effectively enjoy this right, State Parties should firstly
adopt legislation !laws) recognising a right to redress for victims of torture or other ill treatment, and make
sure that mechanisms providing redress are in place.

General Note: Article 14 of UNCAT recognises the right to obtain redress, including Fair compensation and
Full rehabilitation, For all victims of torture and other ill treatment. However, the concept of 'redress' remains
vague and, despite the Committee against Torture (CAT) having adopted a General Comment on the right
to redress in December 2012 (CAT/C/GC/3), there is limited guidance from CAT on how this right can be
practically achieved, in particular in countries with limited resources or in societies rebuilding themselves
after a conflict. The purpose of this Guidance Note is therefore to provide a general framework of guidelines
for redress, in order to help all relevant stakeholders to assess how the full needs of victims could be met,
bearing in mind the {imitations of each country's unique situation. State institutions and civil society
organisations are therefore encouraged to be innovative in finding new ways to practically achieve the right
to redress.

122 I Article 5

lnitiativ~

DIP C: The Duty to Provide Redress - Guidance Note

Part A: Under international law, State Parties have a duty to provide full redress to victims
~f

torture and other ill treatment. This duty extends to victims' relatives.

Understanding the right to redress can be quite complex, and the aim of Part A is to explain some important
ideas.

1. Several international instruments retognise a right to redress.
The right to redress must be seen as a fundamental and essential way to bring back the dignity of victims of
torture or other ill treatment. States have a duty, under article 1411) of the United Nations Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment IUNCAT), to provide full redress
to the victim and, if the victim is dead, to his/her dependants !for example, the family who the victim
supported).
The State's duty to provide redress is a duty 'after the fact': even if the State adopts general preventive
measures !discussed in DIP B), but fails to stop its own state officials from committing acts of torture or other
ill treatment, the State still has a duty, under international law, to make sure that the victim receives redress.
Many international treaties and conventions recognise a right to redress for victims of gross human rights
violations. These are, for example, the Universal Declaration of Human Rights !article 8), the International
Covenant on Civil and Political Rights !articles 213), 915) and 1416)), the International Convention on the
Elimination of All Forms of Racial Discrimination I article 6), and the Rome Statute of the International Criminal
Court I article 75). As stated, article 141] ) of UNCAT contains a positive obligation on State Parties to provide
victims of torture or other ill treatment with a right to redress.
In December 2012, the United Nations Committee against Torture ICAT) adopted its third General Comment
IGC) on implementing article 14 of UNCAT in practice !hereafter, GC 3). 1 This document is the most
authoritative and detailed expert interpretation and explanation of article 14 of UNCAT, and it wi ll be
discussed throughout this Guidance Note.
Another important document that deals with the idea of redress is the Basic Principles arnd Guidelines on the
Right to. a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law (the Van Boven and Bassiouni Pri'nciples), adopted by
the United Nations General Assembly in 2006. 2 This document lead to GC 3, and applies to all victims of
gross international human rights violations.
At the regional level, the Robben Island Guidelines IRIG), formally adopted by the African Commission on
Human and Peoples' Rights (ACHPR) in 2002, also include the right to redress. 3 The RIG clearly list what

CAT/C/GC/3.
A/RES/60/147 (Van Boven and Bassiouni Principles), para 11.
3
African Commission on Human and Peoples' Rights (2002) 'Guidelines and Measures for the Prohibition and Prevention of Torture,
Cruel, Inhuman or Degrading Treatment or Punishment in Africa' (Robben Island Guidelines), RIG 50.
I

2
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ACHPR understands States should provide to victims of torture and other ill treatment, their families and
communities.
Neither the GC 3, the Van Boven and Bassiouni Principles nor the RIG are binding documents (that is, States
cannot be forced to follow these rules, and they cannot be said to be breaking them), but they give us
internationally accepted guidelines on key aspects of the right to remedy.

2. Key concepts: redress, remedy, ond reporotion ore three different notions.
State Parties have a duty to effectively allow victims of torture and other ill treatment to seek

redress. Redress

is outlined in GC 3 and the Van Boven and Bassiouni Principles and has both procedural and substantive
parts.
The procedural part is about what a State Party must put in place to make sure that effective

remedies exist.

Procedural measures include the passing of laws and the setting up of remedies, such as complaints systems,
investigative bodies, and independent judicial and quasi-judicial institutions.
These remedies will allow victims to access means of reparation, which is the substantive part of redress (that
is, the part that is about defining rights and duties). The five forms of reparation (discussed in detail in Part
C below) are:
•

restitution;

•

compensation;

•

rehabilitation;

•

satisfaction; and

•

guarantees of non-repetition.4

The most common understanding of

redress is monetary compensation (money paid for loss or damage).

However, CAT has insisted that monetary compensation for harm suffered as a result of a violation of the
rights contained in UNCAT is not enough, and that redress must include other non-monetary elements. 5

Redress

Procedural obligation

Substantive obligation

Right to effective remedy

Right to means of reparation

•

Legislation

•

Restitution

•

Complaints mechanisms

•

Compensation

•

Investigation bodies

•

Independent

judicial

and

quasi-judicial institutions
•

4

5

•

Rehabilitation

•
•

Satisfaction
Guarantees of non-repetition

Availability of mechanisms,
bodies and institutions

CAT/C/GC/3, paras 2 and 6 . See also Van Boven and Bassiouni Principles, para 18.
CAT/C/34/D/212/2002, para 6 .8.
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Other provisions of UNCAT- in particular, articles 2 and 16 (prevention}, 4 (criminalisation}, 10 (public
education and training of officials), 11 (systematic review

of interrogation rules}, 12 (States' duty to

investigate), and 13 (victims' right to complain) - reinforce the procedural obligation, under article 14, to
make sure that the victim has the right to on effective remedy. Therefore, the duty under article 14 should be
read together with the rest of UNCAT. Furthermore, when a State Party complies with the other provisions of
UNCAT, it begins to comply with its obligations under article 14.

3. State Parties ore responsible for providing redress to victims of torture and other ill treatment.
Victims are entitled to redress irrespective of whether the perpetrator has been identified.
The duty to provide redress, including monetary compensation, is the duty of State Parties, not of individual
people who commit torture or other ill treatment. Indeed, since torture and other ill treatment can only take
place 'by or at the instigation of or with the consent or acquiescence of o public official or other person
acting in on official capocity', 6 the State under whose jurisdiction the official falls is responsible for the
official's actions.
Indeed, because many people who commit torture or other ill treatment ore never named, investigated or put
on trial_ redress cannot rely on the successful prosecution of the perpetrator? If victims had to wait for
perpetrators to be found guilty before they could receive redress, many would never be able to access the
services they need for their health ond well-being, or get their homes or identities bock, or receive the
necessary compensation to corry on with their lives. However, today, many lows around the world still require
that the perpetrator be known or prosecuted before the victim can get monetary compensation.
On the other hand, state-funded and state-supported institutions con oHer rehabilitative services (for health
and well-being) even if the perpetrator is not known. Furthermore, measures of satisfaction (discussed below)
include, among other things, the prosecution of and possible sanctions (criminal or otherwise) against people
accused of torture and other ill treatment. These sanctions would be put in place by the State. Therefore, state
structures are already providing some means of reparation; however, the State should, ideally, offer all five
forms of reparation.
In relation to monetary compensation specifically, the State Party under whose jurisdiction the acts of torture
or other ill treatment were committed bears the main responsibility for compensati111g the victim. If the
perpetrator is prosecuted, o court might order him/her to pay compensation to the victim, but, under UNCAT,
this cannot be the only way for victims to get compensation. Therefore, in countries working under the legal
system of civil law, where victims usually hove to bring o civil action for damages through criminal
proceedings (that is, the victim is 'joined' to o criminal trial and has to present his/her claim alongside the

6

Artide 1 of UNCAT. It should be noted that some Stoles' definitions of torture don't limit perpetrators to Stole actors, and in these
States civilians con be convicted of torture. Depending on these States' lows, courts may be able to order convicted civilian perpetrators
to pay damages to the victim(s). However, this is not covered by UNCAT, and this would be something the Stole has decided to do
because it thinks it is appropriate, and not because it has ratified UNCAT.
7 CAT/C/GC/3, paras 5 and 37; Nowak, M. and McArthur, E. (2008) The United Nations Convention against Torture - A
Commentary. Oxford: Oxford University Press, p. 466 and p. 484; Niyizurugero, J-B. and Lossime, P. (2008) Robben Island Guidelines
for the Prohibition and Prevention of Torture in Africa: Practical Guide for Implementation. Geneva: Association for the Prevention of
Torture IAPT), p. 68.
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prosecutor), the State should make sure that the investigation and prosecution are not delayed, so that the
victim con get redress quickly.8 However, a victim should be able to seek civil damages even without the
perpetrator being identified, investigated and prosecuted.

4. Victims of torture and other ill treatment have been defined internationally.
The UN Committee against Torture has defined victims of torture or other ill treatment, os:9
... persons who hove individually or collectively suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial impairment of their fundamental rights, through acts or
omissions that constitute violations of the Convention. A person should be considered a victim regardless
of whether the perpetrator of the violation is identified, apprehended, prosecuted or convicted, and
regardless of any familial or other relationship between the perpetrator and the victim. The term 'victim'
also includes affected immediate family or dependants of the victim as well as persons who hove suffered
harm in intervening to assist victims or to prevent victimization.
CAT clearly provides that this definition applies to both victims of torture and victims of other ill treatment. 10

S. Under UNCAl, Vi(tims' dependants are entitled to redress only if the vittim is deceased.

However, the CAT General Comment 3 extends the provision of redress to the 'immediate
family', 'dependants' and 'persons who have suffered harm in intervening to assist victims to
prevent victimization', regardless of whether the direct victim is alive or deceased. The Robben
Island Guidelines encourage States to provide redress to families and communities.
The duties under article 14( 1) of UNCAl and RIG 50 extend to victims' families. Although the wording of
UNCAT contains four weak points, these limitations have been softened by CAT's GC 3.
Firstly, article 14(1) only allows 'dependants' to claim redress, and CAT has, in the post, given a narrow
understanding of this term (dependants are defined as those who the victim was financially supporting before
the violation occurred). ] 1 However, GC 3 now defines a 'victim' as including dependants, immediate family
members and persons who hove suffered harm when trying to help victims. 12 Therefore, immediate family
members will no longer have to prove that they were relying on the victim's financial support in order to seek
redress. However, those helping the victim will hove to prove that they suffered harm in order to seek redress
directly. Furthermore, the RIG call on African States to recognise both the individual victim and their family

8

CAT/C/GC/3, para 27.
CAT/C/GC/3, para 3.
1
CAT/C/GC/3, para 1, and CAT/C/GC/2, paras 3 and 15; CAT/C/29/D/161/2000, paras 9.6 and 10. See also Nowak and
McArthur {2008), p. 475, and pp. 486·487, and Niyizurugero and Lass€me {2008), pp. 67-69.
11
Nowak and McArthur (2008), pp. 487-488.
12
CAT/C/GC/3, para 3.

9
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and community as victims, since they a re also affected by the torture or other ill treatment inflicted on the
direct vidim. 13
Secondly, UNCAT only gives the right to redress to dependants when the victim is dead. However, GC 3 no
longer requires this. Therefore, we can assume that all victims, as broadly defined by CAT's GC 3, have the
right to ask for redress, whether or not the direct victim is dead.
Thirdly, CAT has recognised that victims' dependants can claim the full range of means of reparations, and
not only compensation, despite article 14(1) of UNCAT only mentioning 'compensotion' . 14 CAT's GC 3 a lso
gives oil victims, including their relatives and immediate families, the full range of reparations. For example,
victims' families could insist that they be told what happened to their loved one, that the case be independently
investigated and the alleged perpetrator(s) be prosecuted, or that they benefit from specific pension schemes.

Port B: State Parties hove o duty to adopt legislation recognising o right to redress for
~ictims of torture and other ill treatment, and o duty to ensure that mechanisms ore in place
to allow victims to seek redress.

Port B outlines the procedural obligations on State Parties in relation to the right to redress - that is, what
States ore expected to do to protect victims' rights, and provide victims with on effective remedy. However,
the right to redress cannot exist on its own and States hove some duties that ore port of the right to redress,
and ore also independent duties under other provisions of UNCAT. These include ensuring that victims con
access ~he justice system (for example, making sure that victims can file a complaint after having suffered
acts of torture or other ill treatment), making sure that complaints are independently investigated and that
alleged perpetrators are brought to justice. These elements of UNCAT will be outlined below, and DIP A and
DIP B look at them in more detail.

6. State Parties should adopt legislation recognising the victim's right to redress.
States need to adopt lows that give victims of torture and other ill treatment "on effective remedy and the
right to obtain adequate and appropriate redress, including compensation and as full rehabilitation as
possible". 15 Such lows should make sure that victims ore granted all five means of reparation outlined above
and discussed further in Port C below.

13

Niyizurugero and lassime (2008), p. 68.
O.R., M.M. and M.S. v. Argentino, CAT Communications 1/1988, 2/1988 and 3/1988, 23 November 1989, paras 9 and 10.
15
CAT/C/GC/3, para 20.

14
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7. Stote Parties should ensure thot mechanisms, or remedies, ore in ploce to ollow the victim to
obtain redress, in porticulor complaints ond investigative mechanisms.
The State Party must set up effective mechanisms to make sure that victims can successfully obtain all forms
of redress. Such mechanisms can take several forms. They can be general institutions, such as national human
rights institutions, or specific institutions providing a range of services to torture victims, including legat
medicat social, psychological, economic, or humanitarian services. Such services can be provided by statefunded institutions or by non-governmental organisations.
In particular, State Parties must set up effective complaints and investigative mechanisms. This reflects the
obligations contained in articles 12 and 13 of UNCAT, but also is an essential part of the right to redress,
as these mechanisms will allow individual victims to bring the violation they suffered to the attention of the
police and prosecutorial authorities. Complaints mechanisms should be easily accessible and known to all,
including to all people detained or imprisoned in places of detention. Investigations should be conducted
promptly, effectively and impartially. 16 As the GC 3 puts it, "[a] State's failure to investigate, crimi'nally
prosewte, or to allow civil proceedings related to allegations of acts of torture in a prompt manner, may
constitute a de facto [in practice] denial of redress and thus constitute a violation of the State's obligations
under article 14". 17
GC 3 recognises the importance of individual complaints, and of not limiting the right to redress to collective
mechanisms. 18

8. State Parties should ensure that mechanisms for redress are accessible.
CAT has insisted on the importance of making sure that such mechanisms are effectively available and
accessible, and that victims can express their opinions and needs. For example, the time frame within which
victims can make a complaint or request services from an institution should not be limited to a short period
after the events happened. 19 The State Party should also make sure that victims have access to all the resources

°

they need to start the redress process. 2 For example, the State Party should make sure that detainees can
access their medical records, as these records could contain evidence of the violation. 21 Most importantly,
the State Party should make sure that investigations and judicial proceedings happen as soon as possible.
With time passing, evidence disappears, people become older or die, alleged perpetrators can run away to
other countries, etc. All of this will have an impact on the victim being able to file a complaint to investigative
authorities and to ultimately get redress.

16

CAT/C/GC/3, paras 23 and 25.
CAT/C/GC/3, para 17.
18
CAT/C/GC/3, para 20.
19
CAT/C/NPL/C0/2, para 28.
2
CAT/C/CR/29/3, para 11 (a}; Nowak and McArthur (2008), p. 467
1
2 CAT/C/CR/32/6, para 5(d).
17
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The State must also make sure that these mechanisms - and how to use them - are known to the public,
including to detainees, and that all people can use these mechanisms. 22 DIP B looks in more detail at the
importance of training state employees and running public education campaigns.
Some things that are necessary in order to make sure that mechanisms for redress are effectively accessible
are the following:
•

victims must be able to get information on the means of reparation and on how to access those
means;

•

there must be transparency in providing redress;

•

victims and their families should be protected when they file a complaint so that the perpetratorIs
cannot harm them; 23

•

the State should set up non-discrimination as well as gender- and child-sensitive programmes
when providing reparation; and

•

the State should provide adequate training to all personnel who come into contact with victims,
and set up human rights offices within police offices. 24

Furthermore, GC 3 focuses on the importance of making judicial remedies (for example, being able to have
a court hear one's complaint) available to victims of torture and other ill treatment in their search for redress.
These judicial mechanisms, established by law, should make final decisions on victims' claims, and allow the
victim to access medical records and other evidence needed to prove that acts of torture or other ill treatment
took place. Finally, States should make sure that sufficient legal aid is available to victims of torture and other
ill treatment in order to allow them to seek redress. 25

Port(: State Parties hove o duty to ensure that full reparation is available to victims, which
includes 'restitution', 'compensation', 'rehabilitation' 'satisfaction', and 'guarantees of
non-repetition'.

The substantive scope of the right to redress includes five forms of reparation: restitution, compensation,
rehabilitation, satisfaction (including the right to know the truth), and guarantees of non- repetition. Therefore,
for a State to fully meet its obligations under article 14( 1) of UNCAT, it must be able to offer all five forms of
reparation to victims of torture or other ill treatment. 26

22

Nowak and McArthur (2008), pp. 469·470.
This is particularly relevant for torture victims, as they might be held in the same detention facility at the time of the complaint and at
the time of the occurrence of the violation; it is therefore of utmost importance that the authority receiving the complaint assesses the risk
of retaliation and possibly moves the victim to another facility where their safety will be guaranteed.
24
CAT/C/GC/3, paras 29-36.
25
CAT/C/GC/3, paras 5, 20 and 30.
26
CAT/C/GC/3, para 6. See also A/55/44, Part IV, para 150(d). ond Nowak ond McArthur (2008). p. 467.
71
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9. State Parties should be in a position to provide 'restitution'.
Restitution aims at offering services to the victim that will allow him/her, as far as possible, to go back to the
state that he/she was in before the acts of torture or other ill treatment happened.27 For example, this could
involve removing the victim from the place of detention where the violation happened, or giving back the
person's identity and/or citizenship, property or employment. 28
It is essential that restitution does not cause the victim to be placed in or returned to a situation where he/she
is again at risk of torture or other ill treatment. Detainees who have already been tortured or ill treated in
detention, and who remain in detention after having reported the abuse, are very much at risk of revictimisation. In such cases, there is a risk of retaliation and of the perpetrator(s) committing the violation
again. Once a detainee complains that he/she suffered torture or other ill treatment, the State Party must
provide effective protection to the victim so that the alleged perpetrator does not retaliate against them for
having made a complaint. This might include moving the detainee to another detention facility (where the
detainee must still be able to receive visits from his/her family and lawyer) or temporarily imposing an
alternative sentence to custodial measures (for example, house arrest or temporary parole) until the complaint
has been properly investigated and appropriately dealt with.

10. State Parties should be in a position to provide 'compensation'.
The victim should receive monetary compensation for all damage caused to the victim (that is, for damage
and loss that can be given a monetary value). Such compensation should be "prompt, fair and adeqUiate",
equal to the harm suffered, and should cover "any economically assessable damage resulting from torture
or ill treatment, whether pecuniary or non-pecuniary'' (pecuniary means monetary).29 The amount will
therefore be worked out on a case-by-case basis.
For example, such compensation could cover, among other things:
•

legal and medical expenses the victim has to pay after the violation;

•

future rehabilitative services that the victim would need;

•

money spent while filing a complaint and obtaining full redress; and

•

compensation for physical and/or mental harm caused. 30

However, CAT insists that monetary compensation should not be the only means of reparation (especially
when the victim has to go through long and expensive court proceedings to get the compensation), and that
State Parties must go beyond this in order to meet their duties and responsibilities under article 14 of
UNCAT. 31

27

CAT/C/GC/3, para 8 and Niyizurugero and Lossene (2008), p. 68.
CAT/C/GC/3, para 8 and Yon Boven and Bossiouni Principles, para 19.
29
CAT/C/GC/3, para l 0, and Nowak and McArthur (2008), p. 467.
30
Yon Boven and Bossiouni Principles, para 20 and CAT/C/GC/3, para 10. See also Niyizurugero and Lossene (2008), p. 68.
31
CAT/C/GC/3, para 9.
28
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11. State Parties ore encouraged to set up compensation funds.
State Parties should, where possible, set up national compensation funds for victims of torture or other ill
treatmernt. Such funds should be managed by an independent body, in a transparent manner and should be
accessible to victims (for example, for monetary compensation) and to organisations providing rehabilitative
services to victims.32
For example, the United Nations manages a Voluntary Fund for Victims of Torture, which was established in
1981. 33 It receives voluntary contributions from States, NGOs and individuals. The Fund only offers grants
to NGOs that provide medical, social, psychological, legal and economic assistance to victims.34 Victims of
torture or other ill treatment cannot use the Fund directly- this makes it very important for States to set up
national funds that individual victims can access directlly. 35 The full guidelines on how to apply for a grant
from the Fund are available on the website of the Office of the High Commissioner for Human Rights. 36

12. State Parties should be in a position to provide 'rehabilitation'.
The aim of rehabilitative measures is to restore, to the maximum extent possible, the dignity of the vidim.
Rehabilitation includes medical and psychological care as well as legal and social services to allow the victim
to be re-stored, as far as possible, with the "functions" he/she had before the violation happened, or to be
taught "new skills", in order for the victim to reintegrate into society as fully as possihle. 37 CAT provides
details on how rehabilitation should be made available, including the kind of measures States should put in
place to make sure that there is effective and adequate access to means of rehabilitation.
CAT emphasises the fact that access to rehabilitation programmes cannot be limited to victims who pursue
judicial remedies. 38 Further, rehabilitation and compensation for the cost of rehabilitation should not be
confused: in the case of 'rehabilitation', the State Party provides such services directly, whereas under
'compensation', the victim would be financially compensated in order that he/she may pay for such services.
To provide rehabilitation, the State must develop services that address the specific needs of victims of torture
and other ill treatment. 39 A wide range of institutions can provide these services, and can be state-funded or
run by civil society. Such services may be expensive, but are necessary in order to fully acknowledge the
absolute prohibition of torture and to ensure that victims receive full redress for violations suffered. CAT

32

CAT/C/GC/3, para 29.
Notions General Assembly Resolution 36/151 of 16 December 1981 _
34
United Nations Office of the High Commissioner for Human Rights (no date) The United Notions Voluntary Fund for Victims of
Torture - What the Fund is. Available at http://www.ohchr.org/EN/Issues/Torture/UNVFT/Pages/WhottheFundis.ospx (accessed
27 September 2013).
35
United Nations Office of the High Commissioner for Human Rights (no dote) United Nations Voluntary Fund for Victims of Torture:
Guidelines of the Fund for the Use of Applicants and Grantees, article 1.
36
United Nations Office of the High Commissioner for Human Rights (no date) 'United Nations Voluntary Fund for Victims of Torture:
Guidelines of the Fund for the Use of Applicants and Grantees'.
37 CAT/C/GC/3, para 11.
38
CAT/C/GC/3, paras 13 and 15.
39
Nowak and McArthur (2008), pp. 468-469.
33 United
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emphasises that State funding for rehabilitation programmes cannot be delayed or restricted due to limited
available resources. 40 However, it is worth noting here t hat limited resources are a problem for many States.

13. State Parties should be in a position to provide 'satisfaction'.
The term 'satisfaction' refers to various judicial and non-judicial measures that recognise the gross human
rights violations committed by state officials and the harm suffered by victims. Such measures can be asked
for by the victim, or ordered by the State. Most measures of satisfaction cannot be achieved without
investigation and prosecution (duties discussed in DIPs A and B), which are two of the 'procedural' parts of
providing redress, outlirned in Part B above.
For example, measures of satisfaction, as part of the right to redress, could include:
•

judicial and administrative sandions against the perpetrator (the most common being criminal
prosecution, but could also take the form of a disciplinary investigation, for example);

•

an independent inquiry into the crime;

•

the search, recovery, identification and burial of the bodies of dead victims of torture or other ill
treatment;

•

a public apology by the perpetrator or by the State;

•

commemorations and tributes to the victim; and

•

making sure that the story behind the human rights violations is recorded truthfully in the media,
school manuals, university curricula and history books. 41

The victim's right to know the truth (that is, the full details of what happened to them or their family member
or community member)1is a particularly important element of satisfaction for victims of torture or other ill
treatment and their families. Indeed, without guaranteed transparency and honesty from the State, vidims
will not know what exactly has happened. W ithout transparency, there can be no accountability.

14. State Parties should be in a position to provide 'guarantees of non-repetition'.
The State Party should put several measures in place to make sure that acts of torture or other ill treatment
will not take place in the future. These are usually broader policy measures, put in place at an institutional
level. Again, the elements of this duty are a part of redress, but are also independent duties contained in
UNCAT, and are discussed in DIPs A and B.
For example, guarantees of non-repetition could be achieved by, among other things:
•

strengthening the independence of the judiciary;

•

training and supporting officials to make sure that they fully understand the absolute prohibition of
torture and that they are responsible for the effective prevention and prosecution of acts of torture
or other ill treatment;

40
41

CAT/C/GC/3, paras 12 and 15.
CAT/C/GC/3, paras 16 and 17.
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•

reviewing and adopting codes of conduct to make sure that they comply with i nternotionol norms
and standards;

•

making sure that security forces and the military are under civilian control;

•

protecting legal and medical professionals who assist torture victims and who help to secure

•

making sure that independent oversight mecha nisms monitor a ll places of detention; and

•

reviewing laws that allow impunity and human rights violationsY

successful prosecutions;

All these duties are discussed in detail in DIPs A and B.

15. The means of redress provided to a particular victim must be determined on a case-by-case
basis.
The means of reparation granted will depend on the specific facts of each case, includ ing the social norms
and values of the society in which the violations took place, the needs of the victim, and the seriousness of
the violations committed. 43 This also means that not all forms of reparation will be ordered after every
violatiorn.

16. State Parties are encouraged (but not obliged) to provide rehabilitative services to all victims
of torture or other illtreotment, regardless of nationality.
CAT has not called on States to enact universal civil jurisdiction for crimes of torture o r other ill treatment;
only uni versal criminal j urisdiction.44 DIP A d iscusses the fact that State Parties should broaden their ordinary
criminal jurisdiction when there are clai ms of torture or other ill treatment and allow their courts to prosecute
an accused when there is even the tiniest link with the country of prosecution, or when tile State Party cannot
extradite the accused to the relevant State. UNCAT does not, however, require State Parties to provide redress
to a wide range of individuals. A State Party must only provide redress if the perpetrator was an official of
that State {however, once again, it is not necessary for t hat perpetrator to be formally identified, 45 arrested,
investigated or prosecuted for the State Party to be obliged to provide the victim with redress}.
This means that victims are only able to seek redress in the State of the nationality of the perpetrator, :since
redress i s the responsibility of the State where the perpetrator is from.46
In practice, this means that, for example, if soldiers on a peacekeeping mission in a foreign State commit
acts of torture or other ill treatment, the victim will only be able to claim redress (including compensation and

42

CAT/C/GC/3, para 18; Niyizurugero and lossene (2008). p. 69.

43

CAT/C/GC/3, para 6; Von Boven and Bossiouni Principles, para 15.
Nowak and McArthur (2008). p. 471 .
45
While it is necessary for the victim or their family to be able to identify the perpetrator as a state official (as opposed to a civilian),
44

they do not need to be able to identify them by nome or by sight. For example, a victim may know that the person who tortured them
was a police officer, but not know anything more about that officer (what they look like, their nome, etc.).
46
Nowak and McArthur (2008) p. 494, p. 496 and pp. 500·502. The US Alien Tort Claims Act, which allows foreigners to sue
individuals or companies before US courts foro tort (which is on oct committed by someone and having caused another person harm;
and includes human rights violations) committed abroad, is a notable exception to this rule.
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rehabilitation) in the country of the nationality of the perpetrator, and not where the acts took place. This
further means that UNCAl does not impose an obligation on a State Party to provide reparation, including
rehabilitative services, to torture victims who seek refuge in that State. However, State Parties are encouraged
to provide such services. to everyone who needs them, especially because there are many torture victims who
Aee to o ther countries and ore granted refugee status because they were tortured or suffered ill treatment in
their home countries.
This said, CAT has recommended that States pass laws to allow all victims, no matter where the violation
took place and what the victim's nationality is, to exercise their right under article 14.47 1n effect, thi s means
that foreign victims should be able to access rehabilitation services and file a civil claim for damages i T1 the
countries where they live. Although GC 3 is silent on the issue, it is difficult to see how CAT meant that a civil
claim could be filed by a victim against the State of his/her residence when the victim is not a national of
that country, since the State of residence then has no responsibility for the acts committed. Therefore, a civil
claim should only be filed against the individual perpetrator land therefore be filed in a State where the
alleged perpetrator lives or has assets) or against the State that had jurisdiction over the perpetrator when
the violation happened.

47

CAT/C/GC/3, para 22.
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Note that the responses to some questions will stay the same for a long period of time (e.g. if certain laws are in place), whilst others may require more regular updating.
Questions to which responses may remain the same for a long period are shaded in. You are therefore advised to see the DIP as a living document that can be used as part of
State Party reporting to treaty monitoring bodies.
The second column, headed 'Requirement', sets out the questions to be answered. These are based on the obligations and standards contained in UNCAT, RIG and other
international and regional human rights instruments. These obligations and standards are explained in more detail in the relevant Guidance Note.
The third column, headed 'Response', requires a 'Yes', 'No', or 'Partial' answer to be g iven. That can be shortened toY, Nor P.
In the fourth column headed 'Description & Motivation for Response', more information should be given to support and supplement the answer g iven in the previous 'Response'
column. For example, the specific article within a law or regulation, case law, or information from a report or statement from the government, national human rights institution,
civil society organisation, treaty body, etc.
The fifth column, headed 'Achievements & Challenges', provides an opportunity to write about what happens in practice. Any examples of good practice can be recorded,
along with details of any problems with the implementation of the 'Requirements' listed in column two, for that sub-section.
The sixth column headed 'Proposals for Reform', provides on opportunity to suggest any [practical means or measures that could be taken to address any challenges. with
implementing the 'Requirements' listed in column two. It can also be used to list any technical assistance that may be required in order to implement the 'Requirements' fully.
Several of the ·questions below have an asterisk(*) after them. The answers to these questions should be provided to the UN Committee against Torture when submitting a Sta te
report as requ,ired by article 19 of the UNCAT, in the form of data d isaggregated by age, gender, nationality, and other key factors affecting redress measures afforded to
victims of torture and other ill treatment.

detention. Having a clear focus will help you to respond appropriately to the questions.

This Checklist should be used together with the Guidance Note for DIP C. If anything is uncertain or unclear, look at the Guidance Note for more information. The structure of
the Checklist follows the structure of the Guidance Note.
At the end of the DIPs there is a Glossary of Terms that may also help to clarify particular points.
The DIP covers a brood range of topics, and especially civil society organisations may not have access to all the information that the Checklist may request. For this reason,
before you complete the Checklist, try to find out how the DIP will be used and what the focus of the responses will be. For example, the focus may only be on prisons or police

How to use the Checklist:

Checklist

DIP C
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the concept of 'redress' remains vague and, despite CAT having adopted a General Comment on the right to redress in December 2012 {CAT/C/GC/3), there is limited guidance from
CAT on how this right can be practically achieved, in particular in countries with limited resources or in societies rebuilding themselves after a conflict. The purpose of this Checklist is
therefore to provide a general framework of guidelines for redress, in order to assist all relevant stakeholders to assess how the full needs of victims could be met, bearing in mind the
limitations of each country's unique situation. State institutions and civil society organisations are therefore encouraged to find new ways to practically achieve the right to redress.

General Note: Article 14 of UNCAT recognises the right to obtain redress, including fair compensation and full rehabilitation, for all victims of torture and other ill treahnent. However,
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there a law that provides victims
of torture with a right to redress?
[See sections 2 and 6 of the
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how is the provision worded?
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torture and other ill treatment? If
"yes", how is the provision worded?
[See sections 2 and 6 of the
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Port B: State Parties hove a duty to adopt legislation re,ognising a right to redress for victims of torture and other ill treatment, and a duty to ensure
that mechanisms ore in place to allow victims to seek redress.

Port A: Under international law, State Parties hove a duty to provide full redress to victims of torture and other ill treatment. This duty extends to
victims' relatives.
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provides for a right to:
[See sections 2 and 6 and Part C of
the Guidance

of ill treatment with a right to
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DIP 0: THE DUTY TO REPORT
The purpose of this Guidance Note is to describe the procedures for State Party reporting under the United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(UNCAT), the Universal Periodic Review (UPR) and the African Charter on Human and Peoples' Rights
(AChHPR). In all three instances, the periodic reporting procedure aims to monitor how the relevant
instruments are implemented. The submitted reports form the basis for dialogue between the treaty
monitoring body- the United Nations Committee against Torture (CAT), the United N·ations Human Rights
Council and the African Commission on Human and People's Rights (ACHPR), respectively- and the State
Party concerned. In the case of the UPR, the review process looks at the general human rights situation in a
country. The monitoring bodies encourage and welcome inputs from civil society organisations in the
drafting of State Party reports as well as in the form of separate reports, often called Shadow Reports.
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ART A: State Parties to UN CAT ore required to submit on I nitiol Report within 12 month
f ratification and thereafter Periodic Reports every four years. In order to avoi
uplication of information, State Parties ore also required to submit a Common (ore
ocument that describes the State's constitutional and legal framework as well as othe
eneral and background information. Civil society organisations ore encouraged t
orticipote in the work of CAT. The Universal Periodic Review mechanism requires State
o report to the Human Rights Council every four years.

1. State Parties to UNCAl are required to submit an Initial Report within 12 months of
ratifi(ation and thereafter Periodi( Reports every four years.
Under article 19(1) of UNCAT, State Parties are obliged to submit an Initial Report (their first report) to the
United Nations Committee against Torture (CAT) within twelve months of ratifying UNCAl. After submitting
this Initial Report, State Parties have a duty to report every four years to CAT on progress made towards
implementing measures to give effect to UNCAT. 1 The UN Secretary General is mandated to distribute
these reports to all States party to UNCAT. 2

2. State Parties are required to submit and keep up to date a Common Core Dotument that
provides an overall desuiption of the State Party.
The Harmonised Guidelines on Reporting under the International Human Rights Treaties require State
Parties to submit a 'Common Core Document'. This i s in order to ovoid repeating long descriptions of
States' historical, constitutional, legal and policy provisions in the Initial and Periodic Reports. The Common
Core Document provides an overall description of the human rights situation in the territories of the State.3
The Initial Report and all Periodic Reports to treaty bodies then only have to cover what is happening at the
time, and any developments made since the last report. This split reporting aims to improve efficiency and
prevent State Parties from repeating general information about human rights issues for each treaty-specific
report. Furthermore, it obliges State Parties to report on specific measures taken, and not only repeat
descriptions of the legislative framework, in Periodic Reports.
W ith regard to Initial Reports submitted under article 19(1) of UNCAl, CAT has issued the Guidelines on
the Form and Content of Initial Reports under Article 19 to be Submitted by States Partdes to the Convention
against Torture 4 (the Guidelines), and these Guidelines note at the start that the Initial Report should crossrefer to the Common Core Document and not repeat what is already stated there. 5

1

2

Article 19(1).
Article 19(2).

HRI/MC/2004/3.
CAT/C/4/Rev.3.
5
CAT/C/4/Rev.3, para 3.

3
4
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Thus, given the fact that the Common Core Document should describe· the overall historical, constitutional,
legal and policy framework of the State Party, the Initial Report and all Periodic Reports to CAT will then
provide CAT with recent information on measures tal<en by the State Party to meet the requirements of
UNCAT.6

3. Initial and Periodic Reports should provide CAT with up to dote information on the practical
implementation of State Parties' obligations under UNCAl.
The Guidelines direct State Parties towards giving evidence in the Initial and Periodic Reports of specific
measures taken to give effect to UNCAl rather than just describing the overall legislative framework, and
CAT "envisages receiving specific information related to the implementation of the Convention to the extent
that it is. not covered by the core document"? For this reason CAT expects the report to:
Provide an overview of the practical implementation of the Convention at the federal, central, regional
and local levels of the State, and indicate any factors and difficulties that may affect the fulfilment of the
obligations of the reporting State under the Convention. The report should include specific information
related to the implementation of the Convention in such circumstances. Relevant documentation
collected by the authorities or other private or public institutions is welcome. 8
The Guidelines further emphasise the need to report on the:
•

actions of the executive;

•

distribution of functions within the executive;

•

proactive measures taken to implement the prov1s1ons of UNCAl (for example, training
programmes), and an assessment of how effective these measures are.

It is not necessary to describe these in detail here, but it is clear that the Guidelines ore aimed at making
sure that CAT is provided with the relevant information that would allow it to make a well-informed
assessment of the current situation regarding the State Party's obligations under UNCAl. As part of the
reporting process, CAT recommends that there should be broad-based consultations with stakeholders
during the preparation of reports and it refers specifically to national institutions promoting and protecting
human rights, as well as civil society and non-governmental organisations (NGOs).9
In summary, three main issues are important to preparing reports:
•

the regularity of reporting (how often);

•

the quality and scope of the report; and

•

the desired inclusive nature of report preparation (who was involved).

6

CAT/C/ 4/Rev.3, para 1. Th is is also lhe some wording used in article 19(1) of UNCAT.
CAT/C/4/Rev.3, para 5.
8 CAT/C/ 4/Rev.3, para 5.
9
CAT/C/ 4/Rev.3, para 4.
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It should be remembered that the report is not an end in itself, but forms the basis for dialogue between
CAT and the State Party and may lead to further decisions and actions by CAT, for example, to ask for
more information or even visit the State Party if CAT de<:ides it is necessory. 10

4. The 1 List of Issues/ is on alternative procedure to streamline and focus reporting .
In an effort to have efficient and focussed discussions about Periodic Reports, CAT changed its procedures
in 2004 to provide for a 'List of Issues' to be sent to the State Party about one year before the consideration
of the State Party's Periodic Report. 11 lihe State Party concerned should distribute the List of Issues widely,
including to civil society organisations. The List of Issues is also available on CAT's website and is
accessible to all members of civil society. Civil society organisations may also make submissions to CAT
about issues that they would like to see included in the List of Issues communicated to the State Party in
preparation of the Periodic Report.
CAT's website 12 contains the necessary information about when reports ore due, whether they hove been
submitted, when reports will be considered, Lists of Issues, past State Party reports and reports submitted by
civil society organisations. CAT's sessions are usually held in April/May and October/November each
year in Geneva, Switzerland, and civil society reports should be submitted in good time before the
sessions.

S. CAl encourages civil society to participate in its work through a number of avenues.
Opportunities are created for civil society organisations to provide CAT with more information to support
State Parties' reports. Article 18(2) of UNCAT enables CAT to establish its own Rules of Procedure and CAT
has crafted these in o way that supports civil society taking port in its work.13 The Guidelines encourage
civil society's participation in the preparation of Initial and Periodic Reports- submitted in accordance· with
article 19 - which should, as mentioned above, include brood-based consultations with stakeholders, and
especially with civil society and non-governmental organisations and national institutions with o mandate to
promote and protect human rights. 14 The Guidelines ask for, in particular, information on the process
followed to achieve such consultation, presumably for CAT to assess the scope and depth of such
consultations, and also to help it to assess the State Party's efforts to prepare the report in a transparent
and inclusive manner.

°CAT/C/3/Rev.5, Rules 69 and 86.

1

11

United Notions Committee against Torture (no dote) Overview of the working methods. Avai lable at
http://www.ohchr.org/EN/HRBodies/CAT/Poges/WorkingMethods.ospx (accessed 26 September 2013), para III(A).
12
United
Notions
Committee
against
Torture
(no
dote)
Sessions.
Available
at
http://www2.ohchr.org/english/bodies/cot/sessions.htm (accessed 26 September 2013).
13 Such participation is provided for in the meetings of CAT itself, the Rules of Procedure (CAT/C/3/Rev.5), the Reporting Guidelines
(CAT/C/4/Rev.3) and the Working Methods of CAT (United Notions Committee against Torture (no dote) Overview of the working
methods. Available at http://www.ohchr.org/EN/HRBodies/CAT/Pages/WorkingMethods.aspx (accessed 27 September 20 13)),
and a brief description of the relevant features follow with reference to reports submitted under article 19.
14
CAT/C/4/Rev.3, para 4.
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The document called Working Methods of the Committee also supports involving national human rights
institutions and NGOs in the consultation process while State Parties are preparing Periodic Reports. 15
Once a State Party has submitted its Initial or Periodic Report, civil society organisations have the
opportunity to submit written information to CAT in the form of Shadow Reports. This is probably the most
often used and most accessible way for civil society to take part in CAT's work and is provided for under
(AT's Rules of Procedure. 16
Shadow Reports may provide a full overview of the State's implementa1tion of all articles of UNCAT or they
may elect to focus on one or more particular themes. There are no prescripts (rules or laws) about this. Civil
society organisations are also free to submit one coordinated response or to make individual submissions.
Rule 62 of the Working Methods of the Committee invites NGOs to participate in (AT's activities. NGOs
usually engage with CAT under Rule 62 through written reports, copies of which are given to the State Party
concerned - unless the authors object. Representatives of civil society organisations may also verbally brief
CAT during the session when the State Party's report is considered, without State Party representatives being
present at the session. 17 This confidential session takes place before CAT interacts with the State Party
delegation, which happens in a session that is open to the public. Although the amount of time allocated for
the session with civil society representatives is quite short, it is an important opportunity for all CAT
members to formally interact with these stakeholders. During this session civil society representatives can
raise and/or emphasise any particular issues with CAT, and also answer specific questions from Committee
members. This is a useful opportunity for constructive dialogue between CAT and civil society
representatives.
During the open session at which CAT considers the State Party's Report, the Committee members may ask
questions of the State Party delegation and the State Party then has the opportunity to respond to such
questions in writing by the following day. Civil society organisations that are present at this open session
may also use the opportunity to respond in writing to these questions and are allowed to submit their
responses to the CAT Secretariat by the following day.
After CAT has considered a State's report, it may make Concluding Remarks and Observations. The
content of these remarks are discussed in a closed session, but once approved, are read into the minutes of
the meeting and made available on the CAT website. 18 CAT may also ask the State Party to respond to
certain issues within a given time frame. 19 The Concluding Remarks are presented in a structured format,
dealing firstly with positive issues, followed by problematic aspects of the State Party's report. The State
Party may then respond to all or a selection of the questions or issues raised by CAT. The State Party may

15
United Notions Committee against Torture (no dote) Overview of the working methods. Available at
http://www.ohchr.org/EN/HRBodies/CAT/Poges/WorkingMethod~.ospx, poro II.
16
The Committee may invite specialised agencies, the relevant United Nations bodies, regional intergovernmental organisations and
NGOs with consultative status with the Economic and Social Council to submit information, documentation and/or written statements
that are relevant to (AT's activities under UNCAT (CAT/C/3/Rev.4, Rule 62(1 )).
17
United Notions Committee against Torture (no date) Overview of the working methods. Available at
http://www.ohchr.org/EN/HRBodies/CAT/Poges/WorkingMethod~.ospx, para VIII.
18
Article 19(2) and United Nations Committee against Torture (no date) Overview of the working methods. Available at
http://www.ohchr .org/EN/HRBodies/CAT/Pages/WorkingMethods.ospx, para Ill(C).
19
CAT/C/3/Rev.5, Rule 69(2).
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decide to have its responses made public, which will then be published as an official CAT document. 20 As
the Concluding Remarks are made public soon after CAT has considered the State Party's report_ this
presents a further opportunity for civil society to submit additional information to CAT. The Concluding
Remarks also provide an agenda for government and civil society to have a dialogue· on the issues raised
by CAT. Government may indeed use the Concluding Remarks a s an opportunity for broad-based
consultation in preparing its responses to questions asked by CAT, as it is encouraged to do in the Initial
and Periodic Reports.

6. The Universal Periodic Review
Although the Universa l Periodic Review (UPR) is not exclusively focused on UNCAT, it provide-s an
important opportunity for States to report on progress made in human rights reform, including obligations
under UNCAT. This section is an extract from the UN website 'Basic facts about the UPR'. 21

Overview
The UPR is a process that involves a periodic review of the human rights records of all 193 UN member
States. The UPR is a significant innovation of the UN Human Rights Council (the Council) and is based on
equal treatment for all States. It provides an opportunity for States to declare what actions they have taken
to improve the human rights situations in their countries and to overcome challenges to the enjoyment of
human rights. The UPR also includes a sharing of best human rights practices around the globe. Currently,
no other mechanism of this kind exists.

History
The UPR was established when the UN Human Rights Council was created on 15 March 2006 by the UN
General Assembly. 22 This mandated the Council to undertake a universal periodic review, based on
objective and reliable information, of measures taken by States to meet their human rights obligations. On
18 June 2007, one year after its first meeting, members of the new Council agreed to its institution-building
package23 that provides a 'road map' guiding the future work of the Council. One of the key elements of
this package was the new UPR. The mechanism was further refined during the review process through
resolution 16/21 and decision 17/119. These two documents provided the necessary changes to the form
of the review process in the second and later cycles.
Goal
The ultimate goal of the UPR is to improve the human rights situation in every country. The UPR is designed
to prompt, support, and expand the promotion and protection of human rights on the ground. To achieve
this, the UPR involves assessing States' human rights records and addressing human rights violations
20

Article 19(2) and United Notions Committee against Torii.Jre (no dote) Overview of the working methods. Available at
http://www.ohchr.org/EN/HRBodies/CAT/Poges/WorkingMethods.ospx, para Ill(().
21
United Notions Office of the High Commissioner for Human Rights {no dote) Basic Facts abavt the UPR. Available at
http://www.ohchr.org/en/hrbodies/upr/pages/BosicFacts.ospx (accessed 26 September 2013).
22
A/RES/60/251.
23
A/HRC/RES/5/1.
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wherever they occur. The UPR also aims to provide technical assistance to States and improve their
capacity to deal effectively w ith human rights challenges, and to share best practices in the field of human
rights among States and other stakeholders.

Frequency of review
During the first cycle of the UPR (2008-2011 ), all UN Member States were reviewed, with 48 States
reviewed each year. The second cycle, which officially started in May 2012 with the 13th session of the
UPR Working Group, will see 42 States reviewed each year. The reviews take place during the sessions of
the UPR Working Group (see below), which meets three times a year. The order of review remains the
same as in the first cycle and the number of States reviewed at each session is now 14 instead of 16.

Structure
The reviews are conducted by the UPR Working Group, which consists of the 47 members of the Council.
However, any UN member State can take part in the discussion/dialogue with the reviewed States. Each
State review is assisted by groups of three States, known as 'troikas', who serve as rapporteurs. The troikas
for each State are selected by a drawing of lots after elections for the Council membership in the General
Assembly.

Information
The reviews are based on the following documents:
•

information provided by the State under review, which can take the form of a 'national report';

•

reports of independent human rights experts and groups (known as the Special Procedures - see
DIP A for more information on these), human rights treaty bodies, and other UIN entities; and

•

information provided by other stakeholders, including national human rights institutions and
NGOs.

Method
Reviews take place through an interactive discussion between the State under review and other UN
memberr States. This takes place during a meeting of the UPR Working Group. During this discussion any
UN member State can ask questions, make comments and/or recommendations to the States under review.
The troikas may group issues or questions to be shared with the State under review to make sure that the
interactive dialogue takes place in a smooth and orderly manner. Duri ng the first cycle, the time set for the
review was three hours for each country in the Working Group. From the second cycle onwards the time
has been extended to three hours and 30 minutes.

NGOs participation
NGOs can submit information that can be added to the 'other stakeholders' report that is considered
during the review. Information they provide can be rreferred to by any of the States taking part in the
interactive discussion during the review at the Working Group meeting. NGOs can attend the UPR
Working Group sessions and can make statements at the regular session of the Human Rights Council
when the outcomes of the State reviews are considered. The United Nations Office of the High
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Commissioner for Human Rights (OHCHR) has released 'Technical guidelines for the submission of
stakeholders'.24

Stope
The UPR will assess the extent to which States respect their human rights obligations as set out in:
•

the Charter of the United Nations;

•

the Universal Declaration of Human Rights;

•

human rights i nstruments to which the State is party (human rights treaties ratified by the State
concerned);

•

voluntary pledges and commitments made by the State (for example, national human rights
policies and/or programmes implemented); and,

•

applicable international humanitarian law.

Outtome
Following the review by the Working Group, a report is prepared by the troika, with the involvement o f the
State under review and assistance from OHCHR. This report, referred to as the 'outcome report', provides a
summary of the actual discussion. It consists

of the questions, comments and recommendations made by

States to the State under review, as well as the responses by the reviewed State.

Adoption
During the Working Group session half an hour is allocated to adopt each of the 'outcome reports' for the
States reviewed in that session. These take place no sooner than 48 hours after the country review. The
reviewed State has the opportunity to make preliminary comments on the recommendations, choosing to
either a·ccept or note them. Both accepted and noted recommendations are included in the report. After the
report is adopted, editorial changes can be made to the report by States on their own statements within the
following two weeks. The report then ho s to be adopted at a plenary session of the Human Rights Council.
During the plenary session, the State under review can reply to questions and issues that were not fully
addressed during the Working Group and respond to recommendatio111s that were raised by States during
the review. Time is also allocated for member and observer States who may want to express their opinion
on the outcome of the review and for national human rights institutions, NGOs and o ther stakeholders to
make general comments.

Follow-up
The State has the pnmary responsibility for implementing the recommendations contained in the final
outcome. The UPR ensures that all States are accountable for progress or failure in implementing these
recommendations. During the second review the State is expected to provide information on what they
have been doing to implement the recommendations made during the first review, as well as on any
developments in the field of human rights. The international community will consult with the State concerned

24

United Nations Office of the High Commissioner for Human Rights (2008) Information and Guidelines far Relevant Stakeholders an
Universal
Periodic
Review
Mechanism.
Available
at
http://www.ohchr.org/EN/HRBodies/UPR/Documents/TechnicaiGtJideEN.pdf (accessed 26 September 2013).
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and as.sist in implementing the recommendations and conclusions regarding capacity-building and
technical assistance. If necessary, the Council will address cases where States are not co-operating.

Non-cooperation by States
The Human Rights Council will decide on the measures it would need to take in the case of ongoing noncooperation by a State with the UPR.

PART 8: Member States of the African Union are required to submit Periodic Reports tCl
~CHPR every two years. In order to avoid duplication of information, State Parties are
~lso required to submit a Common Core Document that describes the constitutional and
egal framework as well as other general and background information. Civil societ,
~rganisations are encouraged to participate in the work of ACHPR.
7. State Parties to the African Charter on Human and Peoples' Rights are required to submit
Periodic Reports every two years.
Article 62 of the African Charter on Human and Peoples' Rights (AChHPR) requires that State Parties
submit to ACHPR every two years 'a report on the legis.lotive or other measures token, with o view to giving
effect to the rights and freedoms recognised and guaranteed by the present Charter'. In order to guide and
structure these reports, ACHPR adopted in 1989 the Guidelines for National Periodic Reports under the
African Charter. 25 The 1989 Guidelines were, however, seen as "too lengthy and complicated making
compliance o matter of impossibility". 26 With this criticism in mind, ACHPR adopted, less than ten years
later, the 1998 Guidelines for National Periodic Reports under the African Charter. 27 l he 1998 Guidelines
have eFfectively rendered the old (1989) Guidelines redundant although it remains unclear whether the
1998 Guidelines have replaced them, or if the new Guidelines are supplementary. 28 However, States
should consult the 1998 Guidelines when preparing reports.
The 1998 Guidelines require the submission of on Initial Report (the first report), which should contain o
brief history of the State, its form of government, the legal system and the relationship between the different
arms of government. Included in the Initial Report should be o description of the constitution, the criminal
code and key jurisprudence in respect of human rights standards. The Initial Report should also reflect on
the major human rights. instruments to which the State is party and o s.ummory of steps token to give effect
to them.

25

Fifth Session held in Benghazi, Libya, 3-14 April1989.
Viljoen, F. (2007) International Human Rights Law in Africa. Oxford: Oxford University Press, p. 372.
27
23'd Session held in Banjul, the Gombio, 20-29 April 1998.
28 Heyns, C. (eeL) (2004) Human Rights Law in Africa- Vol1 . leiden: Morthinus Nijhof Publishers, p. 507. A third set of guidelines
known as the 'Donkwo document' also exists, but it hos never been adopted by ACHPR ond is thus not dealt with here (Viljoen, F.
(2007), p. 372]. See also Evans, M., lge, T. and Murray, R. (2002) 'The reporting mechanism of the African Charter on Human and
Peoples' Rights'. In Evans, M. and Murray, M. (eds) The African Charter on Human and Peoples' Rights: The System in practice,
1986-2000. Cambridge: Cambridge University Press, p. 45.
26
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The 1998 Guidelines do not specifically mention persons deprived of their liberty and only require that
States report on how the State Party is implementing civil and political rights. 29 The 1989 Guidelines did,
however, clearly state that the right to be free from torture is port of on individual's civil and political rights.
The 1998 Guidelines also require States to report on specific groups (women, children and people with
disabilities) but do not list persons deprived of their liberty as a vulnerable group.30 The 1998 Guidelines
do, however, require reporting on steps token to protect individual rights and measures token to promote
human rights education, as required by article 25 of AChHPR.
A particular challenge in respect of State reporting is infrequency. Very few States have met the two-year
reporting requirement.31 If, however, all 53 State Parties were to submit all their reports on time, ACHPR
would have to deal with at least 13 Periodic Reports in every session. Based on recent history, this is clearly
not possible. Unfortunately, most State Parties are late in their reporting.

8. Initial and Periodic Reports should provide ACHPR with an up to dote description of
measures taken to implement the rights contained in AChHPR.
The most important aim of Initial and Periodic Reports submitted under article 62 is to provide ACHPR with
an accurate description of the measures taken by States to guarantee the rights protected by AChHPR.
Reports should also include the challenges that the State Party has met in implementing the provisions of
AChHPR, or moy meet in the future. This description, submitted through the Periodic Reports, should guide
the dialogue between ACHPR and the State Party. State Party reports are considered during the Ordinary
Sessions of ACHPR, normally held around April and October each year.
If the aim of state reporting is to facilitate substantive dialogue between State Parties and ACHPR on the
realisation of rights, the Periodic Reports should support this. For this to happen it will be necessary for
ACHPR to clarify the differences between the existing 1989 and 1998 Guidelines and provide States with
clear and precise guidelines on what should be reported on.

9. State Parties should use the Robben Island Guidelines and other instruments to guide
reporting on measures token to prevent and eradicate torture and other ill treatment.
State Parties should use the Robben Island Guidelines32 (RIG) to structure their reports on the prevention
and eradication of torture and other ill treatment. The Robben Island Guidelines focus on measures aimed

29
African Commission on Human and Peoples' Rights (1998) Guidelines for National Periodic Reports under the African Charter,
Guideline 4(a).
30
African Commission on Human and Peoples' Rights (1998) Guidelines for National Periodic Reports under the African Charter,
Guideline 5.
~ 1 Please see the statuses on submission of State Initial/Periodic Reports to ACHPR at: African Commission on Human and Peoples'
Rights (no date) State Reports. Available at http://www.ochpr.org/ stoles/ reports·ond·concluding·observations/ (accessed 26
September 2013).
32
Adopted ot the 32nd Ordinary Session of the African Commission on Humon and Peoples' Rights, Banjul, The Gambia,
ACHPR/Res.61 (XXXII) 02.
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at the prohibition and prevention of torture and other ill treatment and thus form a critical component of
protecting prisoners' rights.
Other instruments such as the Resolution on Prisons in Africa (1995)33 and the Ouagadougou Declaration
and Plan of Action on Accelerating Prisons and Penal Reforms in Africa (2003) 34 !the Ouagadougou
Declar01tion) can also guide States in reporting to ACHPR. In an important development, the Ouagadougou
Declaration identified key problem areas, and included a plan of action under the following headings:
•

Reducing the prison population

•

Making African prisons more self-sufficient

•

Promoting the reintegration of offenders into society

•

Applying the rule of law in prison administration

•

Encouraging best practice

•

Promoting an African Charter on Prisoners' Rights

•

Looking towards the United Nations Charter on the Basic Rights of Prisoners for guidance

While the Ouagadougou Declaration is not as comprehensive as some may want, it will still provide a
legitimate and sensible structure for state reporting on prisons and prison reform. Also, of the seven key
priorities listed above, only the first five would fall directly within the mandate of State Parties, as the
promotion of an African Charter on Prisoners' Rights and a UN-driven Charter on the Basic Rights of
Prisoners would more appropriately fall within ACHPR's mandate.

10. Civil society organisations ore encouraged to participate in the work of ACHPR.
In the spirit of article 45 of AChHPR, civil society organisations and NGOs holding observer status35 with
ACHPR ore permitted to submit information and make oral statements in response to general human rights
issues as well as in response to State Party reports. ACHPR may also formally or informally interact with
civil society organisations and ask for information from them. 36 Statements to be delivered during the
public sessions of ACHPR should be submitted in advance.

11. Responding to the Follow-up Letter and Concluding Observations from ACHPR
In recent years state reports have been placed on ACHPR' s website in advance of Orditnary Sessions, which
was not the case in the past and is thus a substantial improvement. Following the review of a State Party
report, ACHPR shall draft Concluding Observations and send these to the State Party. These Concluding

33 Adopted at the 17111 Ordinary Session of the African Commission on Human and Peoples' Rights, Lome, Togo, ACHPR/Res.19
(XVII) 95.
34 Adopted at the 34111 Ordinary Session of the African Commission an Human and Peoples' Rights, Banjul, The Gambia,

ACHPR/Res.64 (XXXIV) 03.
35 NGOs may be granted observer status by ACHPR with reference to Rule 68 of its Rules of Procedure and the Resolution on the

Granting of Observer Status (Res.31 Banjul, 31st October 1998).
36
Rules of Procedures of the African Commission on Human and Peoples' Rights, Adopted on the 6th of October 1995, Rules 75-76.
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Observations may also identify concerns requiring urgent attention.37 Ideally, these should be distributed
widely and will also be available from the ACHPR website. The Concluding Observations should be used to
facilitate dialogue between domestic stakeholders on improving the human rights situation in the country.

37

Rules of Procedure of the African Commission on Humon and Peoples' Rights, Rules 77-78, Approved by the African Commission
on Human and Peoples' Rights during its 47th ordinary session held in Banjul (The Gombia) from May 12-26, 2010. Available at
http://www.achpr.org/instruments/rules-of-procedure-201 0/#ch 1. 9 (Accessed 29 September 2013).
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This Checklist should be used together with the Guidance Note for DIP B. If anything is uncertain or unclear, look at the Guidance Note for more information. The structure of the
Checklist follows the structure of the Guidance Note.
At the end of the DIPs there is a Glossary of Terms that may also help to clarify particular points.
The DIP covers a brood range of topics, ond especially civil society organisations may not hove access to all the information that the Checklist may request. For this reason,
before you complete the Checklist, try to find out how the DIP will be used and what the focus of the responses will be. For example, the focus may only be on prisons or police
detention. Hoving a dear focus will help you to respond appropriately to the questions.
Note that the responses to some questions will stay the same for a long period of time (e.g. if certain lows are in place), whilst others may require more regular updating.
Questions to which responses may remain the some for a long period ore shaded in. You ore therefore advised to see the DIP as a living document that can be used as part of
State Party reporting to treaty monitoring bodies.
The second column, headed 'Requirement', sets out the questions to be answered. These are based on the obligations and standards contained in UNCAT, RIG and other
international and regional human rights instruments. These obligations and standards ore explained in more detail in the relevant Guidance Note.
The third column, headed 'Response', requires a 'Yes', 'No', or 'Partial' answer to be given. That con be shortened toY, Nor P.
In the fourth column headed 'Description & Motivation for Response', more information should be given to support and supplement the answer given in the previous 'Response'
column. For example, the specific article within a low or regulation, case law, or information from a report or statement from the government, national human rights institution,
civil society organisation, treaty body, etc.
The fifth column, headed 'Achievements & Challenges', provides an opportunity to write about what happens in practice. Any examples of good practice con be recorded, along
with details of any problems with the implementation of the 'Requirements' listed in column two, for that sub-section.
The sixth column headed 'Proposals for Reform', provides an opportunity to suggest any practical means or measures that could be taken to address any challenges with
implementing the 'Requirements' listed in column two. It can also be used to list any technical assistance that may be required in order to implement the 'Requirements' fully.
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Name of organisation(s) completing the DIP

•
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•
•

•

•

•
•

•

How to usa the Checklist:

Checklist

DIP D
THE DUTY TO REPORT

0..

'()

1

Reports cross-refer to the Common
Core Document?
I If submitted, do the Periodic Reports
respond to the matters raised in the
list of Issues? 1

8.

The List of Issues is circulated by CAT prior to the Stole Party Report becoming due and should be used to structure Periodic Reports. The List of Issues does not apply to Initial Reports.

I Do the Initial and/or Periodic

to date?

the Common Core Document
been submitted? [See Guidance
Note Part A section
I Is the Common Core Document up

I Has

7.

6.

5.

PART A: State Parties to UNCAl are required to submit an Initial Report within 12 months of ratification and thereafter Periodic Reports every four
jyears. In order to avoid duplication of information, State Parties are also required to submit a Common Core Document that describes the State's
onstitution and legal framework as well as other general and background information. Civil society organisations are encouraged to participate in the
iwork of CAT. The Universal Periodic Review mechanism requires States to report to the Human Rights Council every four years.
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iPART B: Member States of the African Union are required to submit Periodic Reports to ACHPR every two years. In order to avoid duplication of
!information, State Parties are also required to submit a Common Core Document that describes the constitution and legal framework as well as other
.general and background information. Civil society organisations are encouraged to participate in the work of ACHPR.
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Guidance on reporting to CAT

Introduction
The Guidance Note for DIP D provides an overview of States' reporting obligations in accordance with
Article 19 of UNCAl.
Rother than duplicate the information contained in the Guidance Note for DIP D, this section builds on that
information by providing practical guidance on the content of State Parties' reports to CAT, and guidance
for National Human Rights Institutions

INHRis) and Civil Society Organisations ICSOs) in the preparation of

their supplementary, or 'shadow', materials.

State Parties: lniHol Reports
CAT has issued guidelines on the form and content of State Parties' initial reports. The guidelines provide
that the initial report should build on, and not repeat, what is already contained in the 'Common Core
Document'. The report should therefore provide recent, specific, and evidence-based information related to
the practical implementation of the UN CAl at all levels of government, and challenges that affect the

fulfilment of the UNCAT obligations. 1
The focus for States in the drafting of initial reports should be the extent to which the report provides the
Committee with the information necessary to make a well-informed assessment of the current situation. The
focus should therefore not be to describe the applicable legal framework, but rather to· provide evidence to
allow CAT to understand the achievements and choll·enges in the implementation of the country's legal
framework. Therefore, CAT requests that State Parties provide the following type of information in addition
to an overview of the legal framework:
•

actions of the executive, including proactive measures and distribution of the functions of the
executive;

•

assessment, both quantitative and qualitative '!including disaggregated data), of the effectiveness
of UNCAl implementation measures; and

•

relevant documentation by private or public i nstitutions to support assertions mode in the State
Party's report.

1 UN Committee against Torture (2005) Guidelines on the Form and content of initial reports under Article 79 to be
submitted by stales parties to the Convention against Torture, CAT/C/4/Rev.3, 18 July 2005, paras 3 and 5. See also

DIP D, sections 2 and 3.
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State Parties: Periadi( Reporting
CAT has also issued guidelines on Periodic Reports submitted pursuant to Article 19( 1). 2 The Guidelines
require States to build on the information already contained in the Common Core Document and the Initial
Report to CAT (in addition to previous Periodic Reports to CAT, where relevant). Specifically, it should
contain

recent (i.e. since the Initial Report or last Periodic Report), specific, and evidence-based information

in relation to:
•

data on the number of persons deprived of their liberty, and other relevan t statistical information;

•

new measures token to implement the UNCAT with on assessment of their effectiveness in both
qualitative and quantitative terms;

•

challenges that prevent the State from fulfilli ng its UNCAT obligations, and the structural and
practical reasons for these challenges;

•

new developments that hove occurred and ore relevant to UNCAT obligations, with on assessment
of their effectiveness in both qualitative and quantitative terms;

•

legislative reform, particularly in relation to places of detention and training for low enforcement
and medical personnel, and their impact, both qualitative and quantitatively;

•

new judicial decisions relevant to the implementation of the UNCAT, and their impact;

•

measures token in relation to complaints, compensation, reparation, compensation, legal or other
disciplinary proceedings, and sentences for torture or other ill-treatment - including statistical data
in relation to each of these;

•

administrative, legislative, policy and practical measures taken to implement CAT' s previous
conclusions on·d recommendations; and

•

any other additional information requested by CAT (unless that information has already been
provided to CAT in the intervening period).

The state report should provide information on each of Articles 1 to 16 of UNCAT, and present the
information for each Article in the some order as it appears in the UNCAT.

State Reports: Optional Reporting Proredure
Since 2004, CAT has offered an optional reporting procedure, which States may choose to engage.
Rather than provide a Periodic Report as described in the section above, the State Party can respond to a
List of Issues Prior to Reporting (LOIPR) that will be provided to the State by CAT. The information provided
should also be

recent (i.e. since the Initial Report or last Periodic Report), specific, and evidence-based. This

procedure is described in section 4 of DIP D.

2 UN CommiHee against Torture (1998)

General guidelines regarding the form and contents of periodic reports to be
submitted by States Parties, UN Doc CAT/C/14/Rev.1. See also DIP D, section 3.
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NHRI and Gvd Sodety Organisations Participation and Reporting
During the preparation of the Initial Report, Periodic Report or response to the LOIPR, CAT encourages
State Paties to conduct broad-based consultations with stakeholders, including specifically with NHRis and
CSOs. 3. These consultations should provide stakeholders with an opportunity to review and critique the
state report; and the State Party should take these views and recommendations into account in the
development of the final report for submission to CAT.
This consultation process should encourage a contextualised and balanced state report that reports not only
on achievements, but also on the challenges, in relation to implementation of UNCAT. Effective NGO
engagement with the treaty review process has been recognised as enhancing "the relevance, efficiency
and impact of treaty bodies' work and contribu~[ing] constructively to States' understanding and
implementation of their international human rights obligations." 4
Once a State Party has submitted its Initial or Periodic Report, NHRis and CSOs can submit written
information to CAT in the form of 'alternative' or 'shadow' reports. 5 NHRis and human rights NGOs are
often the authoritative voices on human rights situations on the ground, and have an important role to play
in providing information and assessments to the Committee on the practical implementation of UNCAT
measures.
There is no set form, and no word limit, for alternative reports to CAT, and submissions can provide
information on each Article, or on a specific theme, and can consider the progress of implementation of
previous CAT conclusions and recommendations.

However, as for State Parties, evidence-based and

accurate reports that provide recent and specific arnalysis on the challenges associated with a State's
implementation of UNCAT obligations will be most likely to provide CAT with the necessary information to
make a well-informed ad balanced assessment of the current situation. Well referenced {using reliable
statistical information), and evidence-based alternative reports will best promote this aim.
Alternative and shadow reports can also highlight issu,es that NHRis or CSOs believe ore priority issues for
UNCAT implementation, including issues that have been excluded from the State Party report.

3

UN Committee against Torture (2005) Guidelines on the form and content of initial reports under Article 79 to be
submitted by stale parties to the Convention against Torture, CAT/C/4/Rev.3, 18 July 2005, (4]. See also DIP D,
section 5.
4
Pretoria Statement on the Strengthening and Reform of the UN Human Rights Treaty Body System (June 2011), 3.
See also Ngaire Wood, 'Good Governance in International Organisations (1999) 5 Good Governance 39, which
discusses the importance of 'participation', 'accountability' and 'fairness' to the good governance of UN agencies.
5 UN
Committee against Torture (2002) Rules of Procedure, CAT/C/3/Rev.4, 9 August 2002
http://www.unhchr.ch/tbs/doc.nsf/898586b 1dc7b4043c 1256a450044f33l/1447cc84665815d5c1256c4700309
o65/$FILE/G0244257.pdf Rule 62(1 ).
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Introduction
The Guidance Note for DIP A provides an overview of States' reporting obligations in accordance with
Article 62 of AChHPR. 6
Rather than duplicate the information contained in the Guidance Note for DIP D, this section builds on that
information by providing practical guidance on the content of State Parties' reports to the ACHPR, and
guidance for NHRis and CSOs in the preparation of their supplementary, or 'shadow', materials.

State reporting
The ACHPR has issued reporting guidelines for national periodic reports under the AChHPR. Article 62 of
the AChHPR requires States to report every two years on the legislative and other measures taken to
implement the Charter. As with reports to CAT, the purpose of state reports to the ACHPR is to provide
information on the achievements and challenges in a way that the Commission can make a make a wellinformed assessment of the current situation of human rights in the State.
State Parties should include the following information (including both qualitative and quantitative data and
analysis, as appropriate) in their Initial Report to facilitate a well-informed review by the ACHPR: 7
•

brief history of the State;

•

political and legal structures (including form of government, form of legal system, and relationship
between the different arms of government);

•

description of the Constitution, criminal code and key court decisions in respect of human rights
standards;

•

major human rights instruments to which the State is a party, and summary of steps taken to give
effect to these instruments {which should include UNCAT if the State is a party);

•

implementation of civil and political rights - and in relation to torture and other ill-treatment,
reporting should systematically and thoroughly address each of the requirements of the Robben
Island Guidelines,8 the Resolution on Prisons in Africa ( 1995),9 and the Ouagadougou Declarration
and Plan of Action on Accelerating Prisons and Penal Reforms in Africa (2003) (the
Ouagadougou Dedaration). 10 In particular, state reports should include d iscussion, as per the

6

See DIP D, section 7.

7

Guidelines for National Periodic Reports under the African Charter (1998) Guideline 5. See also DIP D, sections 8

and 9.
8 Adopted at the 32"d Ordinary Session of the African Commission on Human and Peoples' Rights, Banjul, The

Gambia, ACHPR/Res.61 (XXXII) 02.
9 Adopted at the 17"' Ordinary Session of the African Commission on Human and Peoples' Rights, Lome, Togo,
ACHPR/Res.l9 (XVII) 95.
10Adopted at the 34th Ordinary Session of the African Commission on Human and Peoples' Rights, Banju I, The
Gambia, ACHPR/Res.64 (XXXIV) 03.
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Ougadougou Declaration plan of action, about measures taken, and challenges faced, in relation
to reducing the prison population, making African prison more self-suffic ient, promoting the
reintegration of offenders into society, applying the rule of law in pri son administration,
encouraging best practice, and promoting an A frican Charter on Prisoners' Rights; and
•

achievement and challenges in implementing Charter rights of individuals, specific vulnerable
groups (women, children and the disabled); and

•

measures taken to promote human rights education;

Subsequent periodic reports should build on, and not repeat, this information. The guidance on the content
of subsequent reports to CAT provided earlier in this document also apply here.

In summary, good

practice periodic reporting should contain information and analysis that is recent (i.e. since the l11itial
Report or last Periodic Report), specific, and evidence-based (including qualitative and quantitative data) in
relation to legislative, administrative, policy and practical achievements and challenges in the
implementation of Charter rights.

Gvil Society and NHRI portidpotion
Unlike the CAT review process, there is no formal procedure for written submissions by NHRis and CSOs.
However, organisations with observer status 11 may make oral statements during ACHPR sessions in
response to State Party reports. The ACHPR tries to make these statements available on their websiteY

11 Non-governmental organisations may

be granted observer status by the ACHPR with reference to Rule 68 of its

of Procedure and the Resolution on the Granting of Observer Status (Res. 31 Banjul, 31st October 1998).
12 See also DIP D, section 10.
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Actor

A person or organisation that carries out on action. A state actor is a person
employed by, or acting on behalf of, the State (a public official]), or on organisation
within the State (e.g. o government deportment).

Administrative

Methods for victims of violations to obtain redress from the State, other than through

sanctions or

the normal trial process and without intervention by o court or tribunal. These

procedures (for

methods

obtaining redress)

guarantees of non-repetition and any number of alternative dispute resolution

con

include

restitution,

compensation,

rehabilitation,

satisfaction,

methods, including mediation, arbitration or conciliation.
An administrative procedure is usually token in relation to on 'administrative· oct',
which is o decision, or refusal to make o decision, by o state official and which is
subject to review either internally, or externally by the courts.
Amnesty

A pardon granted by the government to o group or doss of people who hove
committed on offence/s. When amnesty is granted, the government is not saying
that the offence/s did not toke place, but it agrees not to arrest and prosecute the
perpetrators, or if they hove olreody been convicted and sentenced, it agrees to
expunge the record of conviction.

Arrest

The oct of apprehending or taking into custody a person suspected of having
committed o criminal offence, done in accordance with legal provisions that
prescribe when and how o person may be deprived of their liberty.

A ttempt

An unsuccessful oct. For example, 'attempted torture' means that the perpetrator
tried to torture the victim, but did not succeed in carrying out the torture. This is still
a cnme.

Audit (national

A systematic and independent evaluation of the performance and management of

compensation fund)

the fund.

Cell occupation

The number of inmates that sleep in o cell.

Charge

A formal accusation against on individual claiming that he/she has committed on
offence. This is the first step required to prosecute on alleged offender.

Civil procedures (for

Non-criminal legal action initia ted by private individuals (claimants) for their own

obtaining redress)

benefit, or by organisations on behalf of claimants. Civil procedures ore carried out
in civil, rather than criminal courts, which may award redress to the claimant, such
as restitution, compensation, rehabilitation, satisfaction and guarantees of nonrepetition.

Civil society

An organisation, institution, foundation, trust or association, whether formally

organisation

convened or ad-hoc, which is independent from the government, that represents the
interests of a particular section of society, or a particular social issue. This can
include non-governmental organisations, faith-based groups, trade unions, ornd ad

hoc civilian advocacy organisations.

185

Glossary of Terms

Code of conduct

A set of values and principles that may be supported by more specific rules and
guidelines outlining the proper conduct for individuals within an organisation.

Commentary !on

An in-depth and authoritative analysis of a treaty, containing explanations of all or

treaties)

some of the provisions of the treaty. Commentaries may also contain suggestions for
how States can practically meet their obligations under the treaty.

Common Core

A document provided to UN treaty monitoring bodies and to the ACHPR by State

Document

Parties that sets out an overall description of a State's historical, constitutional, legal
and policy provisions as they relate to the protection of human rights, and a
description of the human rights situation in the territories of the State. The purpose
of this document is to avoid States having to repeat this information in subsequent
Periodic Reports to treaty monitoring bodies.

Compensation

A monetary amount determined by a court or through alternative dispute resolution
for all economically quantifiable damages caused to the victim by or as a result of a
human rights violation. This could cover the value of actual money and property
taken from the victim, but also· legal and medical expenses incurred by the victim
following the violation, fu ture rehabilitative services that the victim needs, loss of
future income, expenses incurred when filing a complaint and obtaining full redress,
and compensation for physical and/or mental harm caused.

Complaints

A body to which a victim of a human rights violation, or an interested party on

mechanisms

behalf of a victim, can lodge an official complaint.
In relation to detainees, an external complaints mechanism is a body to which a
detainee can report an offence !against them, or another person in the facility), that
does not work for the detention facility, or for the government department whose
responsibility the facility falls under.
In relation to detainees, an internal complaints mechanism is body to which a
detainee can report an offence !against them, or another person in the facility), that
works for the detention facility, or for the government department whose
responsibility the facility falls under.

Complicity

Complicity refers to at least tacit consent to a crime, any cover-up of a crime and
concealment of a crime. It also refers to consent to, or concealment of, attempted
cnmes.

Concluding

After a UN treaty monitoring body or the ACHPR has reviewed a State Party's Initial

Observations and

or Periodic Report, it makes Concluding Observations and Remarks, in which it

Remarks

discusses the content of the report. These deal both with positive issues and with
problematic aspects of the report, and provide an agenda for future engagement
with the issues.
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Corporal

Any punishment in which physi·col force is used and intended to cause some degree

punishment

of pain or discomfort, however light, as o means of discipline or sanction.

Court

A tribunal withi n o government judicial system that has the authority to adjudicate
and decide upon legal disputes between parties and corry out the administration of
justice in civil, criminot and administrative matters, in accordance with domestic
and applicable international low.

Criminal procedure

The framework of lows and rules governing the administration of justice in cases
where on individual has been accused of and charged with a crime. The procedure
begins with the initial investigation of the crime and may conclude with the acquittal
of the accused (o judgment of not guilty), or with o conviction and the imposition

of

a sentence.
Custodial sentence

A criminal sentence of imprisonment in a designated prison, handed down by a
court.

Custody register

A register that records who is held in a particular detention facility, and at least
when they were admitted to the facility, when they were transferred or released,
and any other particular details to ensure that they are properly identified.

Customary law

Customary international law derives from the practice of States and is unwritten. The
International Court

of

Justic-e accepts customary !international) law to be

'international oustom, as evidence of a general practice accepted as law'. (Art
38(1 )(b) Statute of the International Court of Justice)
Deprivation of

Any form of detention or imprisonment or the placement of a person in a public or

liberty

private custodial setting, which that person is not permitted to leave at will, by order
of any judicial, administrative or other authority.

Derogate

To derogate from, in human rights law, means to depart from or dilute or limit a

(derogable and

right. A non-derogable right is a right for whi'ch there is no legal basis that could

non-derogable)

allow a State to depart from, dilute or limit the particular requirements that protect
that right.

Detainee

A person who has been deprived of their liberty. Typically, this refers both to people
who have been arrested but not yet tried in court (pre-trial detainees), and to people
who have been found guilty of a crime and sentenced to imprisonment (prisoners).
The term 'detainee' can also refer to persons detained under mental health or
immigration laws.

Discrimination

The prejudicial and/or distinguishing treatment of an individual based on their

(unfair)

actual or perceived membership in o group or category of people. This treatment is
always worse than how a person not perceived to be part of tine group or category
would be treated.
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Domestic law

The internal laws of a sovereign State (including the Constitution, legislation, or
common law and precedent, where relevant) that apply only to the persons within
or subject to that sovereign State's authority.

Domestication

The inclusion of international laws, and of obligations under international and
regional

treaties,

in domestic laws,

policies and practices. This includes

criminalising acts that are considered to be illegal under international law (for
example, making torture a crime in domestic law), and introducing policies to
enforce treaties (for example, officially including the prevention of torture in police
training curricula, to meet the UNCAT obligation to train officials on the prevention
of torture).
Duty (on a State)

A requirement that a State must fulfil in order to be compliant with a convention or
treaty that it has signed and ratified. This could be a positive duty (to do something)
or a negative duty (to not do something).
UNCAT gives rise to four broad duties on States and each of these gives rise to one
or more obligations.

Electro- shock

Weapons used for incapacitating a person by administering electric shocks. For

equipment

example, stun guns, stun batons and electro-shock belts.

Enforced

The International Convention for the Protection of All Persons from Enforced
Disappearance defines enforced disappearance as 'the arrest, detention, abduction

disappearance

or any other form of deprivation of liberty by agents of the State or by persons or
groups of persons acting with the authorization, support or acquiescence of the
State, followed by a refusal to acknowledge the deprivation of liberty or by
concealment of the fate or whereabouts of the disappeared person, which place
such a person outside the protection of the law.'
Evidence

Things used to prove that something happened. This can include objects,
photographs, medical records, forensic evidence, audio and video recordings and
written or oral testimony.

Exceptional

Conditions under which a State or state official may be given additional powers in

circums.tances

order to alleviate or mitigate unforeseen or unconventional problems. For example,
a state official may be granted additional powers during a state of war or a threat
of war, internal political instability or any other public emergency. However, under
no circumstances may a State or state official be granted the power to use torture or
other ill treatment.

Excessive use of

The unnecessary use of physical, verbal and psychological tactics by security

force

officials (police, military, prison officials and private security) to gain control over a
person or group of people, when less severe measures could achieve the same goal.

Executive

The branch of government that has sole authority and responsibility for the daily
administration of the State, and for executing the laws of the State. The executive is
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led by the Head of State (usually the President or Prime Minister).
Expunged

A criminal record (of one or more crimes} is expunged when it is destroyed or
sealed. It is as if the criminal oct/s did not occur. This is different from o pardon or
amnesty.

Extradition

The transfer of a suspected or convicted offender from one State where the offender
is physically present to another State that has jurisdiction over the offender, for the
purpose of prosecuting and/or enforcing the sentence against the offender in the
second State.

Fact finding mission

See definition of 'Investigation'.

(ACHPR)
Follow-up Letter and

After the ACHPR has examined a State report, the Commission usually sends a

Remarks

Follow-up Letter to the State concerned, summarising the examination and
highlighting questions that were not satisfactoriliy answered in the report, if any.

Functional immunity

Exemption from prosecution for senior State officials for acts committed as part of
their official duties which would otherwise constitute a prosecutable act in that
person's country, or in another country. The immunity is permanent (i.e. if the
person leaves their position in the State, they will still be immune from prosecution).

Guarantees of non-

Measures to ensure that human rights violations will not take place in the future.

repetition

These are usually broad policy measures, implemented at an institutional level, and
implemented by the State. For example, training of state officials in the prevention
of torture.

Hard or forced

Hard labour is compulsory physical labour imposed in addition to or as part of a

labour

sentence of imprisonment.
CAT has held that hard labour can amount to cruel, inhuman or degrading
treatment or punishment. However, the United Nations Standard Minimum Rules for
the Treatment of Prisoners and two International Labour Organization conventions
make exceptions to this in respect of compulsory labour performed by sentenced
pnsoners.
Forced labour i s 'all work or service which is exacted from any person under the
menace of any penalty and for which the said person has not offered hi mself
voluntarily' (article 1 of the International labour Organization' s Convention
concerning Forced or Compulsory labour).
Although forced lobour is ollowed in certoin circumstances, the lnternotionol Labour
Organization's Abolition of Forced Labour Convention lists several circumstances in
which it may not be used.
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Human rights
violation

The infringement upon or breach of a fundamental and inalienable right to which
all human beings are enti~ed, under international law. The UN Universal
Declaration of Human Rights lis.ts the core human rights.

Impartial

A person, organisation or investigation is regarded as impartial when it makes
decisions or is conducted based on objective criteria, free from undue bias.
Impartiality is a concept that is closely interlinked with independence.

Impunity

The UN Human Rights Commission defines impunity as "the impossibility, de ;ure or

de facto, of bringing the perpetrators of violations to account- whether in criminal,
civil, administrative or disciplinary proceedings - since they are not subject to any
inquiry that might lead to their being accused, arrested, tried and, if found guilty,
sentenced to appropriate penal~ies, and to making reparations to their victims".
Incommunicado

Incommunicado detention is a form of detention in which a detainee is isolated from

detention

all other people, except for the detention facility staff and fellow detainees. They are
not allowed to see or have any communication with people from outside the facility,
such as family members, friends, lawyers, external healthcare professionals or
external religious leaders.

Independent

A person or group of people (e.g. the judiciary) or organisation (e.g. an oversight
body) is independent when it is not accountable to any other group of people or
organisation other than a parliament, and thus can make decisions without external
influence. An investigation is irndependent, when it is not in the hands of bodies or
persons who have close personal or professional links with the alleged perpetrators.
Financial independence is also an important part of overall independence; when an
independent group or organisation controls its own finances, it cannot be
manipulated financially.
Independence and impartiality as concepts that are closely interlinked.

Individual

A complaint to. a UN treaty monitoring body (e.g. CAT, the UN Human Rights

communications

Committee) or the ACHPR, made by an individual against a State Party, claiming

(UN and ACHPR)

that his/her rights have been violated by the State Party.

Initial Report

The first report States submit to UN treaty monitoring bodies after ratifying the
relevant treaty, and the first report States submit to the ACHPR after ratifying the
African Charter on Human and Peoples' Rights.

Interrogation/

Asking questions for the purpose of obtaining information from the person being

interview

questioned. In criminal cases, this involves state officials - such as police officers,
intelligence officers and military officials - questioning a suspected offender or
witness or any person that might have information regarding an offence. In civil
cases, interrogations or interviews take the form of a pre-heari ng process, in which
a party asks written questions of their opponent, which must be answered under
oath.
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Inter-State

A complaint mode to a UN treaty monitoring body (e.g. CAT, the UN Human Rights

communications

Committee) or the ACHPR by one State Party against another State Party, claiming

(UN and ACHPR)

that the second State Party has failed to comply with a provision or provisions of a
UN treaty or the AChHPR.

Intimidation

Intimidation is the act of making someone afra id. Generally, proof of actual fear is
not required to establish that intimidation was used. It may be i nferred from actions,
words, or circumstances that could reasonably be said to have been used in order
to make someone afraid.

Investigation (UN or

UN: An investigation by a UN inquiry team (usually including o Special Rapporteur

ACHPR)

or Working Group members) to a country after well-founded information has been
received by a treaty monitoring body indicating that human rights abuses are
systematically practiced by a State Party. An investigation may include a visit to the
State Party by the inquiry team. An investigation may be conducted on the initiative

of the treaty monitoring body; it is therefore not dependent upon receiving a formal
complaint.
ACHPR: A fact-finding mission to a State Party by an ACHPR Commissiorner(s),
Special Rapporteur, or Committee member/s, for the purposes of collecting
information about a particular human rights situation. Such a mission moy be
triggered

by

several individual complaints reporting to the ACHPR serious human

rights violations committed by a State Party, or may follow a cri sis in the State Party.
Invitation (UN and

Written permission sent by a State Party to the Special Procedures of the UN and

ACHPR)

the Special Mechanisms of the ACHPR asking them to visit the country in order to
inspect the human rights situation in the country. Invitations are· usually made after a
request to visit the country is sent to a State Party by a Special Mechanism.

Judicial

A judicial system in which judg-es are free to make decisions based on the facts and

independence

in accordance with the law without external restrictions, improper inAuences,
inducements, pressures, threats or interferences. Judicial independence further
presumes the existence of a separation of powers between the judiciary and the
executive.

Jurisdiction

The practical authority

of a

State to decide on legal matters, and the geographical

area within whi-ch that decision can be applied an enforced.
With regards to torture, States have jurisdiction over acts of torture when a) the
torture is committed anywhere in the State's territory, b) when the alleged offender
has the nationality of that State, and c) when the victim has the nationality of that
State.
Lawful action

An act that is considered legal under a State's law. Some acts may only be legal for
some people to carry out. For example, only designated people (e.g. police officers,
soldiers) may detain people, but most people are not allowed to detain other people
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against their will (that would be kidnapping). It is possible for something to be
lawful in a State, but in contravention of international human rights law.
Lawful detention

The deprivation of a person's liberty according to the domestic laws and guidelines

of a

State - i.e. in an official place of detention, with respect for all the detainee's

rights. It is possible for detention to be lawful in a State, but in contravention of
international human rights law. For an act of detention to be considered 'lawful'
within the meaning of UNCAl, it must be lawful under international law.
Legal aid

The provision of legal assistance and services by the State, often free of charge or at
a reduced rate, to people who would otherwise be unable to afford legal
representation and/or access to the judicial system. Legal aid aims to ensure the
right to counsel for all people, and promotes equality before the law and the right to
a fair trial.

Legitimate

When something or someone adheres to established and accepted rules, standards
and practices.

Liberty

A person's agency and control over their own body and actions.

Life imprisonment

A sentence of imprisonment handed down by a court to a person found guilty

of a

serious crime, where the senten·ced person is ordered to remain in prison for the rest
of his/her life, or until parole is granted. The terms of the sentence of life
imprisonment vary greatly between States.
List of Issues

UN treaty monitoring bodies send a 'List of Issues' to the State Party approximately
one year before the consideration of the State Party's Periodic Report, listing all the
human rights issues it would like the State Parly to pay particular attention to in its
report. Responding to the List of Issues complies with States' reporting requirements.

Mandatory

Circumstances in which States are required by international law to refuse to

objections and

extradite a person from their territory to another State, when sending that person to

exclusions

the State that requested them would likely result in the person's human rights being

regardi ng

violated.

extradition
Means

A method, tool or process for doing something.

Medical

Organisations (usually non-profit) with a mandate to further the medical profession,

professional bodies

the interests of healthcare providers (doctors, nurses, hospital administrators, etc.),
and the public interest as it relates to healthcare.

Members of the

Judges and magistrates working in a government judicial system.

judiciary
Mutual assistance

The request by one State to one or more other States to assist in the investigation of
a criminal matter, including allegations of torture and other ill treatment. Mutual
assistance can include requests to assist with obtaining evidence (whether physical
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evidence or by way of interrogation and interviews), locating or identifying persons,
serving documents, and transferring prisoners.
National Human

An administrative body established to protect and/or monitor human rights in a

Rights Institution

country. NHRis are usually Notional Human Rights Commissions or Ombudsmen.

(NHRI)

NHRis accept and investigate complaints regarding human rights abuses, and often
also hove o mandate to research and document human rights abuses, and to
provide training and education about the pro·tection of human rights. NHRis also
advise government departments, Parliaments and other relevo nt bodies on specific
incidents of human rights violations, on issues relating to legislation and on the
State's compliance with and implementation of international

human

rights

instruments. NHRis liaise with relevant notional and internotiornol organisations and
institutions. Some NHRis ore given quasi-judicial powers. NHRis ore often
established by the constitution or in low, and should be independent from the
government. International standards for NHRis ore contained in the Paris Principles,
which outline ·the minimum conditions that NHRis must meet in order to be
considered legitimate and credible by other NHRis and within the UN system.
National Preventive

Independent national bodies designated, established or maintained by State Parties

Mechanisms (NPMs)

to the Optional Protocol to UNCAT (OPCAT), which have a mandate to visit all
places of detention and make recommendations in accordance with the provasions
of OPCAT.

Non-judicial

Measures that do not rely on the orders of a judicial authority in order for them to

procedures (for

be carried out.

obtaining redress)

Non-refoulement

The principle of non-refoulement holds that 'no State Party shall expel, return

(' refoulel, in French), or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to
torture', cruel, inhuman or degrading treatment or punishment or other human
rights violations (article 3 of UNCAT).
Non-state actor

A person, organisation or group that is not part of, supported by (implicitly or
explicitly), or acting in on official capacity on heholf of a State.

Non-state
mechanism

A body or organisation that is not affiliated to the State. For example, nongovernmental organisations, civil society organisations, a·cademic institutions,
private companies, etc.

Obligation (on a

A task or action that a State is bound to perform for legal reasons, either derived

State)

from the State' s ratification of a treaty or from customary low. This could be a
positive obligation (to do something) oro negative obligation (to not do something).
UNCAT gives rise to four broad duties on States and each of these gives rise to one
or more obligat·i ons.
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Offence

A wrongful oct or omission prohibited by the law.

Officially

Places of detention listed and formally acknowledged by the State (see the list below

designated places of

under 'Places of detention' for examples of such places).

detention
An unofficial place of detention is any place where people are detained by state
officials or with the knowledge or consent of the State, that is not officially
acknowledged by or listed as being under the control of the State (e.g. a private
home or apartment, military camp, secret prison, or a hidden part of a larger
official facility).
Other ill treatment

Torture is a form of ill treatment.
'Other ill treatment' refers to any cruel, inhuman or degrading treatment or
punishment committed by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity, that does not
amount to torture as defined by article 1 of UNCAT. UNCAT does not define what
these other forms of ill treatment could be, in order to provide the broadest possible
protection for the security of the person. The difference between other ill treatment
and torture is that unlike torture, other ill treatment may not have a purposive
element (it is not used as a means to on end, like torture is, for example to ob~oin a
confession), and/or it is not intentional, and/or because the pain and suffering it
causes is not 'severe' within the meaning of article 1 of UNCAT. For example, CAT
has held that poor conditions of detention, the use of hard labour, the use of chain
gangs and the use of restraint chairs have amounted to other ill treatment. Whether
an act amounts to torture or other ill treatment must be decided on a case-by-case
basis. An act that CAT has stated constitutes cruel, inhuman or degrading treatment
or punishment in one instance could amount to torture in another instance if it met
the definitional requirements for torture under article 1 of UNCAT.
Article 16(1) of UNCAT obligates State Parties to prohibit and prevent other ill
treatment. As with torture, no exceptions whatsoever to this prohibition are allowed,
even in states of emergency.

Oversight

An oversight mechanism is a body (a person or organisation) that monitors another
person or organisation to make sure that they comply with their mandate (do what
they're supposed to do) and do not break any rules or laws. The person or
organisation must account for their actions to the oversight mechanism.

Pardon

A pardon is the forgiveness of a crime and the cancellation of the relevant penalty,
if one has been ordered. Unlike an expunged record, a pardon does not eliminate
any record of the crime; it only forgives the perpetrator for having committed the
crime. A pardon is usually granted by a Head of State, or can be granted by an act
of parliament.
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Peremptory norm

A peremptory norm of general international law is a norm accepted and recognised
by the international community of States, as o norm from which no derogation is
permitted. A peremptory norm can be modified only by a subsequent norm of
general international law of similar character. (Article 53, Vienna Convention on
the law of Treaties 1969, 23 May 1969)

Periodic Report

The scheduled regular reports submitted to UN treaty monitoring bodies and the
ACHPR, after the Initial Report has been submitted. These reports contain all
information relevant to the State's adherence to the particular treaty being
monitored by the treaty monitoring body to which the State is reporting. UN reports
are submitted every four years, and ACHPR reports every two years.

Perpetrator

An individual who commits an illegal/criminal offence, and/or who violates
another individual's human rights.

Person deprived of

A person who is under any form of detention or imprisonment or who is being held

their liberty

in a public or private custodial setting, who is not permitted to leave at will, by
order of any judicial, administrative or other authority. This will include not only
persons detained on suspicion of or on conviction of committing a criminal offence,
but also persons held involuntarily in other settings such as mental health
institutions, children's homes, and refugee centres.

Personnel

The people who work for an organisation, either as paid employees, reservists or
volunteers.

Places of detention

Any facility or place where people are deprived of their liberty (detained) by virtue
of an order given by a public authority or at its instigation, or with its consent or
acquiescence. These include police stations, pre-trial/remand prisons, prisons,
juvenile detention centres, immigration detention centres, refugee centres, border
police facilities, transit zones, military detention facilities, security/intelligence
service detention facilities, mental health care facilities, childcare faci lities (such as
orphanages and foster care homes) and substance abuse treatment centres.

Pre-trial detention

Also known os remand detention, pre-trial detention involves depriving an
individual of his/her liberty before he/she has been tried by a court, usually
because he/she is suspected of having committed an offence. Alleged offenders are
usually detained pre-trial because a court ha$ denied them bail, either because it
deems them to be a Right risk, or a risk to society, or because it is concerned that
they may interfere with evidence or witnesses, or because they are unable to pay
the set bail amount.
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Prompt investigation

An investigation started as soon as possible after a complaint is received, and
carried out quickly and without unnecessary delays. It is vital that investigations be
prompt, while victims', witness·es' and alleged offenders' memories are still fresh,
and while it is still possible to collect evidence.

Proportionate

In proportion with; appropriate; correct in amount or degree.

Prosecution

Legal proceedings against a person accused of committing an offence.

Provision

A stipulation, condition or arrangement stated in a document.

Public official

Any person employed by the St-ate or acting as an agent of the State.

Quasi-judicial

An individual or body, generally of a public administrative agency, with powers

institution

and procedures similar to those of a judge or court of law. These institutions
objectively determine and assess the facts of a case, and make decisions about
what official action should be followed. Such actions aim to· remedy a situation,
sometimes by imposing legal penalties, or ordering other forms of remedy. For
example, arbitrators, tribunal boards, parole boards, national human

rights

committees, commissions of enquiry, etc.
Ratify Ia treaty)

The act whereby a State indica~es an intention to be legally bound by a treaty. The
usual process of ratification is that ll) a State signs a treaty, indicating its consent to
be bound to the terms of that treaty, 12) the State satisfies the requirements of its
own national processes !e.g. a domestic constitutional or legi'slative provision that
requires the legislature to formally agree to be bound), and 13) an instrument of
ratification is prepared by the State and deposi~ed with the UN.

Redress

Redress is comprised of a broad range of institutions the State must put in place, as
well the services it must provide to victims of human rights violations. These
institutions and services are not limited to financial compensation, but extend to
rehabilitative services, measures of restitution and of satisfaction, as well as policy
measures aimed at ensuring that acts of torture and other ill treatment do not take
place in the future.

Refuge

A place of safety or protection.

Rehabilitation

Measures, including medical and psychological care and legal and social services,
to allow a victim to be restored, as far as possible, with the 'functions' that he/she
possessed before the violation occurred, or to be provided with 'new skills', in order
for him/her to reintegrate into society as fully as possible.

Remand detention

See the definition of pre-trial detention.

Remedy

A remedy is a solution to a problem. With regard to redress for victims, remedy
includes laws aimed at preventing and eliminating immunity for human rights
violations, the establishment of complaints mechanisms and investigative bodies,
independent judicial !courts) and quasi-judicial institutions, and the availability of
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mechanisms for providing the various forms of reparation.
Reparation

The replenishment of a previously inflicted loss by the offender or the State to the
victim,

through:

restitution,

compensation,

rehabilitation,

satisfaction

and

guarantees of non-repetition.
Repatriation

The process of returning a person to his/her place of origin or reinstating his/her
citizenship.

Reservation (UN}

A statement made by a State Party in order to exclude or modify the legal effect of a
specific term or terms of a UN treaty; usually a claim that the State Party is not
bound by that term/s. A reservation must be made at the time

of signing, ratifying,

accepting, approving or acceding to a treaty. A reservation is not valid if it is
prohibited under the treaty, or is not a specified reservation allowed by the treaty
concerned, or is generally incompatible with the object and purpose of the treaty.
A State Party can sign and ratify a treaty, but object to one or more of its terms.
The AChHPR does not allow reservations.
Restitution

Services provided to the victim that will allow him/her, as far as possible, to return
to the State that he/she was in before the human rights violation/s occurred.

Restore
Restriction

To return something or someone to their former condition, status or position.
A decision handed down by a court limiting one's mobility and/or association. The
terms of an offender's restriction will be decided upon on a case-by-case basis.
Restriction may include house arrest, electronic monitoring, limitations on where
and when the offender may travel, etc.

Retaliation

Acting against someone in a negative way (attacking them} m response to
something they have done.

Re-victimisation

When a victim of an offence again becomes the victim of a similar or different
offence.

Satisfaction

Various judicial and non-judicial measures that recognise both the gross human
rights violations committed at the hands of stat·e officials and the harm suffered by
victims. Satisfaction can include, for example, disclosure of the truth, judicial
determinations that restore the reputation or dignity of victim, sanctions, and human
rights training.

Secret detention

The State authorities do not disclose the current whereabouts and/or fate of an
individual and deny having any knowledge of the whereabouts of an individual,
and the individual is held incommunicado. Secret detention does not require that the
person be detained in a secret place; an individual may be held in a recognised
place of detention, but in a hidden section or wing. Secret detention effectively
amounts to enforced disappearance and

incommunicado detention. Secret

detention not only facilitates torture and other ill treatment but is itself a violation of
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UNCAT.
Shadow report

Once a State Party has submitted its Initial or Periodic Report to a UN treaty
monitoring body or the ACHPR, civil society organisations have the opportunity to
submit written information to the UN treaty monitoring body or the ACHPR in the
form of shadow reports. These shadow reports may provide a comprehensive
overview of the State's implementation of all articles of the treaty/AChHPR or they
may elect to focus on one or more particular themes.

Solitary confinement

When a person is detained om his/her own in single cell, having no contact with
other prisoners or persons outside the detention facility, and only with officials.

Special Mechanisms

An individual (Special Rapporteur) or a group of individuals (Committee) with a

of the ACHPR

mandate to monitor and address specific human rights situations, either on a
geographical or a thematic basis. Their mandates are outlined in the ACHPR
resolutions that create them. A Special Rapporteur is a Commissioner of the ACHPR
and members

of a

Committee can be Commissioners of the ACHPR, or other civil

servants or members of the broader civil society, such as lawyers, academics,
doctors, etc. They always serve in their personal capacity (not as a representative of
any organisation or government). Broadly speaking, a Special Mechanism has both
promotional and protective mandates.

of individuals (Working Group) with

Special Procedures

An individual (Special Rapporteur) or a group

of the UN

a mandate to monitor and address specific human rights situations, either on a
geographical or a thematic basis. Their mandate is outlined in the resolutions
creating them. These individuals can be civil servants or members of the broader
civil society, such as lawyers, academics, doctors, etc., and they always serve in
their personal capacity (not as a representative of any organisation or government).

Standing invitation

A permanent invitation made by a State Party to UN Special Procedures to visit the

(UN)

country and review particular human rights sitvations.

State mechanism

O fficial government bodies or processes that provide and facilitate various services.
For example, national human rights institutions, complaints and oversight bodies,
investigative bodies, prosecution services, state hospitals and clinics, social services,
etc.

State Party

A government that has signed and ratified or acceded to an international or
regional treaty. The State is thus a party to the treaty.

State Report

The report that a State Party to an international treaty submits to the treaty
monitoring body, on a regular basis. For example, States' Periodic Reports to CAT
and ACHPR.

Stateless person

A person who is not considered to be a national of any State - i.e. a person who
has no formal citizenship or nationality.

198

I Article 5

lnitiativ~

Glossary of Terms

Statutory limitation

A maximum timefrome, established by domestic low, in which certain crimes must
be prosecuted. After the maximum period of time has elapsed since the comm~ssion
of the crime, it is no longer possible to prosecute perpetrator of the crime.
No statute of limitations is allowed for acts of torture and other ill treatment. All
victims of torture or other ill treatment, regardless of when the violation occurred or
whether it was carried out by or with the acquiescence of o former regime, must be
able to access their rights to remedy and to obtain redress.

Superior Orders

A defence used in a court of low requesting that a public official not be held
responsible for actions that he/she was ordered to commit by a superior
(commanding) officer. This defence is not permitted under UNCAT.

Torture

Article 1 of UNCAT defines torture as 'any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes
as obtaining from him or a third person information or a confession, punishing him
for on oct he or a third person has committed or is suspected of having committed,
or intimidating or coercing him or a third person, or for any reason based on
discrimination

of

any kind, when such pain or suffering is inflicted by or at the

instigation of or with the consent or acquiescence of a public official or other person
acting in on official capacity. It does not include pain or suffering arising only from,
inherent in or incidental to lawful sanctions.'
Tron sit zone

An area adjacent to an international port of entry into a country (airport, seaport,
train station, etc.L where goods are stored before being imported/exported. Goods
passing through a transit zone are normally not subject to the customs laws, duties
and import restrictions of the State in which the transit zone is located.

Tronsparency

Openness and truthfulness; nothing hidden.

Treoty monitoring

A treaty monitoring body is a group of people who are responsible for overseeing

body

the implementation of the provisions of an international or regional treaty by the
States that have ratified it. States that have ratified a treaty must report to such a
treaty monitoring body to explain how they have domesticated and implemented the
obligations imposed on them by the treaty. Treaty monitori ng bodies may also
conduct investigations into alleged non-compliance with the terms of a treaty (i.e. human rights abuses).
CAT is mandated to oversee the implementation

of UNCAT. ACHPR is mandated to

oversee the implementation of AChHPR. The UN Human Rights Committee is
mandated to oversee the implementation of ICCPR. See also the definition of
'Universal Periodic Review' .
Tribunal

A court (or other structure) set up to settle certain types of disputes. These may, for
example, be criminal or civil disputes.
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Universal Periodic

A process involving a periodic review of the human rights records of all 193 UN

Review (UPR)

Member States, coordinated by the UN Human Rights Council.

Urgent appeal

A request made by a UN Special Procedure or an ACHPR Special Mechanism,
asking a State Party to immediately address (investigate and/or act upon) situations
that are endangering or violating an individual's or group of people's human rights.

Victim

CAT has defined victims of torture and other ill treatment, as: ' ... persons who have
individually or collectively suffered harm, including physical or mental injury,
emotional suffering, economic loss or substantial impairment of their Fundamental
rights, through acts or omissions that constitute violations of the Conventiorn. A
person should be considered a victim regardless of whether the perpetrator of the
violation is identified, apprehended, prosecuted or convicted, and regardless of any
familial or other relationship between the perpetrator and the victim. The term
"victim" also includes affected immediate family or dependants of the victim as well
as persons who have suffered harm in intervening to assist victims or to prevent
victimization.'

Visit

Going to a place of detention for the purpose of inspecting the facilities and talking
to detainees to monitor their treatment.

Vulnerable

Exposed to the possibility of being attacked, harmed or subject to unlawful
discrimination, either physically or psychologically.

Witness

An individual who has knowledge of an act or event, who provides testimonial
evidence of that knowledge, either orally or in writing (in court, or to an
investigator).

Witness protection

A state system providing protection for witnesses and other individuals involved in

programme

the justice system (including victims and alleged offenders), who are threatened as a
result of their involvement in a case. Protection may be provided before, during
and/or after a trial, usually by the police. Protection may simply be physical
protection (e.g. by an armed police officer), or it may be more comprehensive, with
individuals being relocated and provided with a new identity after the trial.
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment
Adopted and opened for signature, rat ification and accession by General Assembly resolution 39/46 of 10
December 1984
entry into force 26 June 1987, in accordance with article 27 (1)
The States Parties to this Convention,
Considering that, in accordance with the principles proclaimed in the Charter of the United Nations, recognition
ofthe equal and inalienable rights of all members of the human family is the foundation offreedom, justice and
peace in the world,
Recognizing that those rights derive from the inherent digruty of the human person,
Considering the obligation of States under the Charter, in particular Article 55, to promote universal respect for,
and observance of, human rights and fundamental freedoms,
Having regard to article 5 of the Universal Declaration of Human Rights and article 7 of the International
Covenant on Civil and Political Rights, both of which provide that no one shall be subjected to torture or to
cruel, inhuman or degrading treatment or punishment,
Having regard also to the Declaration on the Protection of All Persons from Being Subj ected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by the General Assembly on 9
December 1975,
Desiring to make more effective the struggle against torture and other cruel, inhuman or degrading treatment or
punishment throughout the world,
Have agreed as follows:
PART I

A rticle 1
l. For the purposes of this Convention, the term "torture" means any act by which severe pain or suffering,
whether physical or mental, is intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession, punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on
discrimnnation of any kind, when such pain or suffering is inflicted by or at the instigation ·of or with the consent
or acquiescence of a public official or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions.
2. This article is without prejudice to any intemational instrument or national legislation which does or may
contain provis ions of wider application.

Article 2
I. Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of
torture in any territory under its jurisdiction.
2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, intemal political
instability or any other public emergency, may be invoked as a justification of torture.
3. An order fi·om a superior officer or a public authority may not be invoked as a justification of torture.
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Article 3
I. No State Party shall expel, return ("refouler") or extradite a person to al1lother State where there are substantial
grounds for believing that he would be in danger of being subjected to torture.
2. For the purpose of determining whether there are such grounds, the competent authorities shall take into
account all relevant considerations including, where applicable, the existence in the State concerned of a
consistent pattern of gross, flagrant or mass violations of !human rights.

Article 4
I. Each State Party shall ensure that all acts of torture are offences under its criminal law. The same shall apply
to an attempt to commit torture and to an act by any person which COI1!Stitutes complicity or participation in
torture. 2. Each State Party shall make these offences punishable by appropriate pena Ities which take into
account their grave nature.

Article 5
I. Each State Party shali take such measures as may be necessary to establish its jurisdiction over the offences
referred to in article 4 in the following cases:
(a) When the offences are committed in any territory under its jurisdiction or on board a ship or aircraft
registered in that State;
(b) When the alleged offender is a national of that State;
(c) When the victim is a national of that State if that State considers it appropriate.
2. Each State Party shall likewise take such measures as may be necessary to establish its jurisdiction over such
offences in cases where the alleged offender is present in any territory under its jurisdiction and it does not
extradite him pursuant to article 8 to any of the States mentioned in paragraph I of this article.
3. This Convention does not exclude any criminal j urisdiction exercised in accordance with internal law.

Article 6
I. Upon being satisfied, after an examination of information available to it, that the circumstances so wan·ant,
any State Party in whose territory a person alleged to have committed any offence referred to in article 4 is
present shall take him into custody or take other legal measures to ensure his presence. The custody and other
legal measures shall be as provided in the law of that State but may be continued only for such time as is
necessary to enable any criminal or extradition proceedings to be instituted.
2. Such State shall immediately make a preliminary inquity into the facts.
3. Any person in custody pursuant to paragraph I of this article shall be assisted in communicating immediately
with the nearest appropriate representative of the State of which he is a national, or, if he is a stateless person,
with the representative of the State where he usually resides.
4. When a State, pursuant to this article, has taken a person into custody, it shall immediately notify the States
referred to in article 5, paragraph I, of the fact that such person is in custody and of the circumstances which
warrant his detention. The State which makes the preliminary inquiry contemplated in paragraph 2 of this article
shall promptly report its findings to the said States and shall indicate whether it intends to exercise jurisdiction.
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Article 7

I. The State Party in the territory under whose jurisdiction a person alleged to have committed any offence
referred to in article 4 is found shall in the cases contemplated in article 5, if it does not extradite him, submit
the case to its competent authorities for the purpose of prosecution.
2. These authorities sha.ll take their decision in the same manner as in the case of any ordinary offence of a
serious nature under the law of that State. In the cases referred to in article 5, paragraph 2, the standards of
evidence required for prosecution and conviction shall in no way be less stringent than those which apply in the
cases referred to in artid e 5, paragraph 1.
3. Any person regarding whom proceedings are brought in connection with any of the offences referred to in
article 4 shall be guaranteed fair treatment at all stages of the proceedings.

Article 8
I. The offences referred to in article 4 shall be deemed to be included as extraditable offences in any extradition
treaty existing between States Parties. States Parties undertake to include such offences as extraditable offences
in every extradition treaty to be concluded between them.

2. If a State Party which makes extradition conditional on the existence of a treaty receives a request for
extradition from another State Party with which it has no extradition treaty, it may consider this Convention as
the legal basis for extradition in respect of such offences. Extradition shall be subject to the other conditions
provided by the law of the requested State.
3. States Parties which do not make extradition conditional on the existence of a treaty shall recognize such
offences as extraditable offences between themselves subject to the conditions provided by the law of the
requested State.
4. Such offences shall be treated, for the purpose of extradition between States Parties, as if they had been
committed not only in the place in which they occurred but also in the territories of the States required to
establish their jurisdiction in accordance with article 5, paragraph I.

A rticle 9
1. States Parties shall afford one another the greatest measure of assistance in connection with criminal
proceedings brought in respect of any of the offences referred to in article 4, including the supply of all evidence
at their disposal necessary for the proceedings.
2. States Parties shall carry out their obligations under paragraph I of this article in con.f01mity with any treaties
on mutual judicial assistance that may exist between them.

A rticle 10
1. Each State Party shall ensure that education and information regarding the prohibition against torture are fully
included in the training of law enforcement personnel, civil or military, medical personnel, public officials and
other persons who may be involved in the custody, interrogation or treatment of any individual subjected to any
form of arrest, detention or imprisonment .
2. Each State Party shall include this prohibition in the rules or instructions issued in regard to the duties and
functions of any such person.
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Article 11
Each State Party shall keep under systematic review interrogation rules, instructions, methods and practices as
well as arrangements for the custody and treatment of persons subjected to any form of arrest, detention or
imprisonment in any territory under its jurisdiction, with a view to preventing any cases of torture.

Article 12
Each State Party shall ensure that its competent authorities proceed to a prompt and impartial investigation,
wherever there is reasonable ground to believe that an act of torture has been committed in any territory l!lnder
its jurisdiction.

Article 13
Each State Party shall ensure that any individual who alleges he has been subjected to torture in any territory
under its jurisdiction has the right to complain to, and to have his case promptly and impartially examined by, its
competent authorities. Steps shall be taken to ensure that the complainant and witnesses are protected against all
ill-treatment or intimidation as a consequence of his complaint or any evidence given.

Article 14
1. Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an
enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible. In
the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to
compensation.
2. Nothing in this article shall affect any right of the victim or other persons to compensation which may exist
under national law.

Article 15
Each State Party shall ensure that any statement which is established to have been made as a result of torture
shall not be invoked as evidence in any proceedings, except against a person accused of torture as evidence that
the statement was made.

Article 16
I. Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel, inhuman
or degrading treatment or punishment which do not amount to torture as defined in article I, when such acts are
committed by or at the instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity. In particular, the obligations contained in articles 10, II , 12 and 13 shall apply
with the substitution for references to torture of references to other forms of cruel, inhuman or degrading
treatment or punishment.

2. The provisions of this Convention are without prejudice to the provrsrons of any other international
instrument or national law which prohibits cruel, inhuman or degrading treatment or punishment or which
relates to extradition or expulsion.
PART IT

Article 17
I. There shall be established a Committee against Torture (hereinafter referred to as the Committee) which shall
carry out the functions hereinafter provided. The Committee sha ll consist of ten experts of high moral standing
and recognized competence in the field of human rights, who shall serve in their personal capacity. The experts
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shall be elected by the States Parties, consideration being given to equitable geographical distribution and to the
usefulness of the participation of some persons having legal experience.
2. The members of the Committee shall be elected by secret ballot from a list of persons nominated by States
Parties. Each State Party may nominate one person from among its own nationals. States Parties shall bear in
mind the usefulness of rnominating persons who are also members of the Human Rights Committee established
under the International Covenant on Civil and Political R ights and who are willing to serve on the Committee
against Torture.
3. Elections of the members of the Committee shall be held at biennial meetings of States Parties convened by
the Secretary-General of the United Nations. At those meetings, for whicih two thirds of the States Parties shall
constitute a quorum, the persons elected ito the Committee shall be those who obtain the largest number of votes
and an absolute majority of the votes of the representatives of States Parties present and voting.
4. The initial election shall be held no· later than six months after the date of the entry into force of this
Convention. At. least four months before the date of each election, the Secretary-General ·Of the United Nations
shall address a letter to the States Parties inviting them to submit their nominations within three months. The
Secretary-General shall prepare a list in alphabetical order of all persons thus nominated, indicating the States
Parties which have nominated them, and shall submit it to the States Parties.
5. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election
if renominated. However, the term of five of the members elected at the first election shall expire at the end of
two years; immediately after the first election the names of these five members shall be chosen by lot by the
chairman of the meeting referred to in paragraph 3 ofthis article.

6. If a member of the Committee dies or resigns or for any other cause can no longer perform his Committee
duties, the State Party which nominated him shall appoint another expert from among its nationals to serve for
the remainder of his term, subject to the approval of the majority of the States Parties. The approval shall be
considered given unless half or more of the States Parties respond negatively within six weeks after having been
informed by the Secretary-General of the United Nations of the proposed appointment.
7. States Parties shall be responsible for the expenses of the members of the Committee while they are in
performance of Committee duties.

Article 18
I. The Committee shall elect its officers for a term of two years. They may be re-elected.
2. The Committee shall establish its own rules of procedure, but these rules shall provide, i11ter alia, that:
(a) Six members shall constitute a quorum;
(b) Decisions of the Committee shall be made by a majority vote of the members present.
3. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective
performance of the functions of the Committee under this Convention.
4. The Secretary-General of the United Nations shall convene the initial meeting of the Committee. After its
initial meeting, the Committee shall meet at such times as shall be provided in its rules of procedure.
5. The States Part1es shall be responsible for expenses incurred in connection with the holding of meetings of the
States Parties and of the Committee, including reimbursement to the United Nations for any expenses, such as
the cost of staff and facilities, incurred by the United Nations pursuant to paragraph 3 ofthis article.
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Article 19
I . The States Parties shall submit to the Committee, through the Secretary-General of the United Nations,
reports on the measures they have taken to give effect to their undertakings under this Convention, within one
year after the entry into force of the Convention for the State Party concerned. Thereafter the States Parties shall
submit supplementary reports every fom years on any new measures taken and such other reports as the
Committee may request.

2. The Secretary-General of the United Nations shall transmit the reports to all States Parties.
3. Each report shall be considered by the Committee which may make such general comments on the report as it
may consider appropriate and shall forward these to the State Party concerned. That Stat e Party may respond
with any observations it chooses to the Committee.
4. The Committee may, at its discretion, decide to include any comments made by it in accordance with
paragraph 3 of this artid e, together with the observations thereon received from the State Party concerned, in its
annual report made in accordance with article 24. If so requested by the State Party concerned, the Committee
may also include a copy of the report submitted under paragraph I of this article.

Article 20
I . If the Committee receives reliable information which appears to it to contain well-founded indications that
torture is being systematically practised in the territory of a State Party, the Committee shall invite that State
Party to co-operate in the examination of the information and to this end to submit observations with regard to
the information concerned.

2. Taking into account any observations which may have been submitted by the State Party concerned, as well
as any other relevant information available to it, the Committee may, if it decides that this is warranted,
designate one or more of its members to make a confidential inquiry and to report to the Committee urgently.
3. If an inquiry is made in accordance with paragraph 2 of this article, the Committee shall seek the co-operation
of the State Party concerned. In agreement with that State Party, such an inquiry may include a visit to its
territory.
4. After examining the findings of its member or members submitted in accordance with paragraph 2 of this
article, the Commission shall transmit these findings to the State Party concerned together with any comments
or suggestions which see m appropriate in view of the situation.
5. All the proceedings of the Committee referred to in paragraphs I to 4 of th is article s hall be con fidential ,
and at a ll stages of the proceedings the co-operation of the State Party shall be sought. After such proceedings
have been completed with regard to an inquiry made in accordance with paragraph 2, the Committee may, after
consultations with the State Party concerned, decide to include a summary account of the results of the
proceedings in its annual report made in accordance with article 24.

Article 21
I . A State Pa1ty to this Convention may at any time declare under this article that it recognizes the competence
of the Committee to receive and consider communications to the effect that a State Pmty claims that another
State Party is not fulfill"ing its obligations under this Convention. Such communications may be received and
considered according to the procedures laid down in this article only if submitted by a State Party which has
made a declaration recognizing in regard to itself the competence of the Committee. No communication shall be
dealt with by the Committee under this article if it concerns a State Party which has not made such a declaration.
Communications received under this article shall be dealt with in accordance with the following procedure;

(a) If a State Party considers that another State Party is not giving effect Ito the provisions ofthis Convention, it
may, by written communication, bring the matter to the attention of that State Party. Within three months after
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the receipt of the communication the receiving State shall afford the State which sent the communication an
explanation or any other statement in writing clarifying the matter, which should include, to the extent possible
and pertinent, reference to domestic procedures and remedies taken, pending or available in the matter;
(b) If the matter is not adjusted to the satisfaction of both States Parties concerned within six months after the
receipt by the receiving State of the initial communication, either State shall have the right to refer the matter to
the Committee, by notice given to the Committee and to the other State;
(c) The Committee shall deal with a matter referred to it under this article only after it has ascertained that a ll
domestic remedies have been invoked and exhausted in the matter, in conformity with the generally recognized
principles of international law. This shal1 not be the rule where the application of the remedies is unreasonably
prolonged or is unlikely to bring effective relief to the person who is the victim of the violation of this
Convention;
(d) The Committee shall hold closed meetings when examining communications under this article; (e) Subject to
the provisions of subparagraph
(e), the Committee shall make available its good offices to the States Parties concerned with a view to a friendly
solution of the matter on the basis of respect for the obligations provided for in this Convention. For this
purpose, the Committee may, when appropriate, set up an ad hoc conciliation commission;

(t) In any matter referred to it under this article, the Committee may call upon the States Parties concerned,
referred to in subparagraph (b), to supply any relevant information;
(g) The States Parties concerned, referred to in subparagraph (b), shall have the right to be represented when the
matter is being considered by the Committee and to make submissions orally and/or in writing;
(h) The Committee shall, within twelve months after the date of receipt of notice under subparagraph (b), submit
a report:
(i) If a solution within the terms of subparagraph (e) is reached, the Committee shall confme its report to a brief
statement of the facts and of the solution reached;
(ii) If a solution within the terms of subparagraph (e) is not reached, the Committee shall confine its report to a
brief statement of the facts; the written submissions and record of the oral submissions made by the States
Parties concerned shall be attached to the report.
In every matter, the report shall be communicated to the States Parties concerned.
2. The provisions of this article shall come into force when five States Parties to this Convention have made
declarations under paragraph I of this article. Such declarations shall be deposited by the States Parties with the
Secretary-General of the United Nations, who shall transmit copies thereof to the oth er States Parties. A
declaration may be withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a communication already transmitted under this
article; no further communication by any State Party shall be rece ived under this article after the notification of
withdrawal of the declaration has been received by the Secretary-General, unless the State Party concerned has
made a !llew declaration.

Article 22
I. A State Party to this Convention may at any time declare under this article that it recognizes the competence
of the Committee to receive and consider communications from or on behalf of individuals subject to its
jurisdiction who claim to be victims of a violation by a State Party of the provisions of the Convention. No
communication shall be received by the Committee if it concerns a State Party which has not made such a
declaration.
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2. The Committee shall consider inadmissible any communication under this article which is anonymous or
which it considers to be an abuse of the right of submission of such communications or to be incompatible with
the provisions of this Convention.
3. Subject to the provisions of paragraph 2, the Committee shall bring any communications submitted to it under
this article to the attention of the State Patty to this Convention which has made a declaration under paragraph I
and is alleged to be violating any provisions of the Convention. Within six months, the receiving State shall
submit to the Committee written explanations or statements clarifying the matter and the remedy, if any, that
may have been taken by that State.
4. The Committee shall consider communications received under this article in the light of all information made
available to it by or on behalf of the individual and by the State Patty concerned. 5. The Committee shall not
consider any communications from an individual under this article unless it has asceztained that:
(a) The same matter has not been, and is not being, examined under another procedure of international
investigation or settlement;
(b) The individual has exhausted all available domestic remedies; this shall not be the !1lle where the application
of the remedies is unreasonably prolonged or is unlikely to bring effective reliefto the person who is the victim
of the violation of this Convention.
6. The Committee shall hold closed meetings when examining communications under this article.
7. The Conunittee shall fotward its views to the State Pruty concerned and to the individual.
8. The provisions of this article shall come into force when five States Parties to this Convention have made
declarations under paragraph 1 of this article. Such declarations shall be deposited by the States Parties with the
Secretary-General of the United Nations, who shall transmit copies thereof to the other States Parties. A
declaration may be withdrawn at any time by notification to the Secretary-General. Such a withdrawal shall not
prejudice the consideration of any matter which is the subject of a communication already transmitted under this
article; no further communication by or on behalf of an individual shall lbe received under this article after the
notification of withdrawal of the declaration has been received by the SecretaryGeneral, unless the State Party
has made a new declaration.

Article 23
The members of the Committee and of the ad hoc conciliation commissions which may be appointed under
article 21, paragraph I (e), shall be entitled to the facilities, privileges and immunities of experts on mission for
the United Nations as laid down in the relevant sections of the Convention on the Privileges and Immunities of
the United Nations.

Article 24
The Committee shall submit an annual report on its activities under this Convention to the States Parties and to
the General Assembly of the United Nations.
PART III

Article 25
I. This Convention is open for signature by a ll States. 2. This Convention is subject to ratification. Instruments
of ratification shall be deposited with the Secretary-General of the United Nations.
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Article 26
This Convention is opern to accession by all States. Accession shall be effected by the deposit of an instrument
of accession with the SecretaryGeneral of the United Nations.

Article 27
I. This Convention shall enter into force on the thirtieth day after the date of the deposit with the SecretaryGeneral of the United Nations of the twentieth instrument of ratification or accession.
2. For each State ratifying this Convention or acceding to it after the deposit of the twentieth instrument of
ratifica6on or accession, the Convention shall enter into force onthe thirtieth day after the date of the deposit of
its own instrument of ratification or accession.

Article 28
l. Each State may, at the time of signature or ratification of this Convention or accession thereto, declare that it
does not recognize the competence of the Committee provided for in article 20.

2. Any State Party having made a reservation in accordance with paragraph I of this article may, at any time,
withdraw this reservation by notification to the Secretary-General of the United Nations.

Article 29
1 . Any State Party to this Convention may propose an amendment and file it with the Secretary-General of the
United Nations. The SecretaryGeneral shall thereupon communicate the proposed amendment to the States
Parties with a request that they notifY him whether they favour a conference of States Parties for the purpose of
consider ing an d voting upon the proposal. In the event that within four months from the date of such
communication at least one third of the States Parties favours such a conference, the SecretaryGeneral shall
convene the conference under the auspices of the United Nations. Any amendment adopted by a majority of the
States Parties present and voting at the conference shall be submitted by the Secretary-General to all the States
Parties for acceptance.
2. An amendment adopted in accordance with paragraph I of this article shall enter into force when two thirds of
the States Parties to this Convention have notified the Secretary-General of the United Nations that they have
accepted it in accordance with their respective constitutional processes.
3. When amendments enter into force, they shall be binding on those States Parties which have accepted them,
other States Parties still being bound by the provisions of this Convention and any earlier amendments which
they have accepted.

Article 30
l. Any dispute between two or more States Parties concerning the interpretation or application of this
Convention which cannot be settled through negotiation shall, at the request of one of them, be submitted to
arbitration. If within six months from the date of the request for arbitration the Parties are unable to agree on the
organization of the arbitration, any one of those Parties may refer the dispute to the International Court of
Justice by request in conformity with the Statute of the Court.

2. Each State may, at the time of signature or ratification of this Con vention or accession thereto, declare that it
does not consider itself bound by paragraph I of this article. The other States Parties shall not be bound by
paragraph I of this article with respect to any State Party having made such a reservation.
3. Any State Party having made a reservation in accordance with paragraph 2 of this article may at any time
withdraw this reservation by notification to the Secretary-General of the United Nations.
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Article 31
I. A State Party may denounce this Convention by written notification to the Secretary-General of the U nited
Nations. Denunciation becomes effective one year after the date of receipt of- the notification by the SecretaryGeneral.
2. Such a denunciation shall not have the effect of releasing the State Party from its obligations under this
Convention in regard to any act or omission which occurs prior to the date at which the denunciation becomes
effective, nor shall denunciation prejudice in any way the continued consideration of any matter which IS
already under consideration by the Committee prior to the date at which the denunciation becomes effective.
3. Following the date at which the denunciation of a State Party becomes effective, the Committee shall not
commence consideration of any new matter regarding that State.

Article 32
The Secretary-General of the United Nations shall infonn all States Members of the United Nations and a ll
States which have signed this Convention or acceded to it of the following:
(a) Signatures, ratifications and accessions under articles 25 and 26;
(b) The date of entry into force of this Convention under article 27 and the date of the entry into force of any
amendments under a11ic le 29;
(c) Denunciations under a11icle 31.

Article 33
I. This Convention, of which the Arabic, Chinese, English, French, Russian and Span ish texts are equally
authentic, shall be deposited with the Secretary-General of the United Nations.
2. The Secretary-GeneraJ of the United Nations shaJI transmit certified copies of this Convention to a ll States.
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Optional Protocol to the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment

Adopted on 18 December 2002 at the fifty-seventh session of the General Assembly of
the United Nations by resolution A/RES/57/199
entered into force on 22 June 2006
PREAMBLE
The States Parties to the present Protocol,
Reaffirming that torture and other cruel, inhuman or degrading treatment or punishment are prohibited and
constitute serious violations of human rights,
Convinced that further measures are necessary to achieve the purposes of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter referred to as the Convention) and to
strengthen the protection of persons deprived of their liberty against torture and othe r cruel, inhuman or
degrading treatment or punishment,
Recalling that articles 2 and 16 of the Convention oblige each State Party to take effective measures to prevent
acts of torture and other cruel, inhuman or degrading treatment or punishment in any territory under its
jurisdiction,
Recognizing that States have the primary responsibility for implementing those articles, that strengthening the
protection of people deprived of their liberty and the full respect for their human rights is a common
responsibility shared by all and that international implementing bodies complement and stren~:,rthen national
measures,
Recallirng that the effective prevention of torture and other cruel, inhuman or degrading treatment or punishment
requires education and a combination of various legislative, administrative, judicial and other measures,
Recallirng also that the World Conference on Human Rights firmly declared that efforts to eradicate torture
should first and foremost be concentrated on prevention and called for the adoption of an optional protocol to
the Convention, intended to establish a preventive system of regular visits to places of detention,
Convinced that the protection of persons deprived of their liberty against torture and other cruel, inhuman or
degrading treatment or punishment can be strengthened by non-judicial means of a preventive nature, based on
regular visits to places of detention, Have agreed as follows:
PART I
General principles

Article 1
The objective of the present Protocol is to establish a system of regular visits unde1taken by independent
international and national bodies to places where people are deprived of their liberty, in order to prevent torture
and other cruel, inhuman or degrading treatment or punishment.

Article 2
1. A Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
of the Committee against Torture (hereinafter referred to as the Subcommittee on Prevention) shall be
established and shall carry out the functions laid down in the present Protocol.
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2. The Subcommittee on Prevention shall carry out its work within the framework of the Charter of the United
Nations and shall be guided by the purposes and principles thereof, as well as the norms of the United Nations
concerning the treatment of people deprived of their liberty.
3. Equally, the Subcommittee on Prevention shall be guided by the principles of confidentiality, impartiality,
non-selectivity, universality and objectivity.
4. The Subcommittee on Prevention and the States Parties shall cooperate in the implementation of the present
Protocol.

Article 3
Each State Party shall set up, designate or maintain at the domestic level one or several visiting bodies for the
prevention of torture and other cruel, inhuman or degrading treatment or punishment (hereinafter referred to as
the national preventive mechanism).

Article 4
I. Each State Pmty shaU allow visits, in accordance with the present Protocol, by the mechanisms referred to in
articles 2 and 3 to any place under its jurisdiction and control where persons are or may be deprived of their
liberty, either by virtue of an order given by a public authority or at its instigation or with its consent or
acquiescence (hereinafter referred to as places of detention). These visits shall be undertaken with a view to
strengthening, if necessary, the protection of these persons against torture and other cruel, inhuman or degrading
treatment or punishment.
2. For the purposes of the present Protocol, deprivation of liberty means any form of detention or imprisonment
or the placement of a person in a public or private custodial setting which that person is not permitted to leave at
will by order of any judicial, administrative or other authority.

PART II
S ubcommittee on Prevention

Article 5
I. The Subcommittee 0111 Prevention sbalJ consist of ten members. After the fiftieth ratification of or accession to
the present Protocol, the number of the members of the Subcommittee on Prevention shall increase to twentyfive.
2. The members of the Subcommittee on Prevention shall be chosen from among persons of high moral
character, having proven professional experience in the field of the administration of justice, in pa1ticular
criminal law, prison or police administration, or in the various fields relevant to the treatment of persons
deprived of their liberty.
3. In the composition of the Subcommittee on Prevention due consideration shall be given to equitable
geographic distribution and to the representation of different forms of civilization and legal systems of the States
Parties.
4. In this composition consideration shall also be given to balanced gender representation on the basis of the
principles of equality and non-discrimination.
5. No two members of the Subcommittee on Prevention may be nationals of the same State.
6. The members of the Subcommittee on Prevention shall serve in their individual capacity, shall be independent
and impartial and shall be available to serve the Subcommittee on Prevention efficiently.
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Article 6

I. Each State Party may nominate, in accordance with paragraph 2 of the present article, up to two candidates
possessing the qualifications and meeting the requirements set out in article 5, and in doing so shall provide
detailed infonnation on the qualifications of the nominees.
2.
(a) The nominees shall have the nationality of a State Party to the present Protocol;
(b) At least one of the two candjdates shall have the nationality of the nominating State Party;
(c) No more than two nationals of a State Party shall be nominated;
(d) Before a State Party nominates a national of another State Party, it shall seek and obtajn the consent of that
State Party.
3. At least five months before the date of the meeting of the States Parties during which the elections will be
held, the Secretary-General of the Unjted Natjons shall address a letter to the States Parties inviting them to
submit their nominations within three months. The Secretary-General shall submit a list, in alphabetical order,
of all persons thus nominated, indicating the States Parties that have nominated them.
Article 7
I. The members of the Subcommittee on Prevention shall be elected in the following manner:

(a) Primary consideration shall be given to the fulfilment of the requirements and criteria of article 5 of the
present Protocol;
(b) The initial election shall be held no later than six months after the entry into force of the present Protocol;
(c) The States Parties shall elect the members of the Subcommittee on Prevention by secret ballot;
(d) Elections of the members ofthe Subcommittee on Prevention shall be held at biennial meetings of the States
Parties convened by the Secretary-General of the United Nations. At those meetings, for which two thirds of the
States Parties shall constitute a quorum, the persons elected to the Subcommittee on Prevention shall be those
who obtain the largest number of votes and an absolute majority of the votes of the representatives of the States
Parties present and voting.
2. If dur ing the election process two nationals of a State Party have become eligible to serve as members of the
Subcommittee on Prevention, the candidate receiving the higher number of votes shall serve as the member of
the Subcommittee on Prevention. Where nationals have received the same number of votes, the following
procedure applies:
(a) Where only one has been nominated by the State Party of wruch he or she is a national, that national shall
serve as the member of the Subcommjttee on Prevention;
(b) Where both candidates have been nominated by the State Party of which they are nationals, a separate vote
by secret ballot shall be held to determine which national shall become the member;
(c) Where neither candidate has been nominated by the State Party of which he or she is a national, a separate
vote by secret ballot shall be held to determine which candidate shall be the member.
Article 8
If a member of the Subcommittee on Prevention dies or resigns, or for any cause can no longer perform his or
her duties, the State Party that nominated the member shall nominate another eligible person possessing the
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qualifications and meeting the requirements set out in article 5, taking into account the need for a proper balance
among the various fields of competence, to serve until the next meeting of the States Parties, subject to the
approval of the majority of the States Parties. The approval sha ll be considered given unless half or more of the
States Parties respond negatively within six weeks after having been informed by the Secretary-General of the
United Nations of the proposed appointment.

Article 9
The members of the Subcommittee on Prevention shall be elected for a term offour years. They shall be eligible
for re-eDection once if renominated. The term of half the members elected at the first election shall expire at the
end of two years; immediately after the ftrst election the names of those members shall be chosen by Jot by the
Chairman of the meeting referred to in article 7, paragraph I (d).

Article /0
I. The Subcommittee on Prevention shaiDelect its officers for a term of two years. They may be re-elected.
2. The Subcommittee on Prevention shall establish its own rules of procedure. These rules shall provide, inter
alia, that:
(a) Half the members plus one shall constitute a quorum;
(b) Decisions of the Subcommittee on Prevention shall be made by a majority vote of the members present;
(c) The Subcommittee on Prevention shall meet in camera.
3. The Secretary-General of the United Nations shall convene the initial meeting of 1the Subcommittee on
Prevention. After its initial meeting, the Subcommittee on Prevention shall meet at such times as shall be
provided by its rules of procedure. The Subcommittee on Prevention and the Committee against Torture shall
hold their sessions simultaneously at least once a year.

PART ITT
M andate of the Subcommittee o n Prevention

Article 11
I . The Subcommittee on Prevention s hall:
(a) Visit the places referred to in article 4 and make recommendations to States Patties concerning the protection
of persons deprived of their liberty against torture and other cruel, inhuman or degrading treatment or
punishment;
(b) In regard to the national preventive mechanisms:
(i) Advise and assist States Patties, when necessary, in their estabJjshment;
(ii) Maintain direct, and if necessary confidential, contact with the national preventive mechanisms and offer
them training and technical assistance with a view to strengthening their capacities;
(iii) Advise and assist them in the evaluation of the needs and the means necessaty to strengthen the protection
of persons deprived of their liberty against torture and other cruel, inhuman or degrading treatment or
punishment;
(iv) Make recommendations and observations to the States Parties with a view to strengthening the capacity and
the mandate of the national preventive mechanisms for the prevention of torture and other cruel, inhuman or
degrading treatment or punishment;
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(c) Cooperate, for the prevention of torture in general, with the relevant U nited Nations organs and mechanisms
as well as with the international, regional and nationa l institutions or organizations working towards the
strengthening of the protection of all persons against torture and other cruel, inhuman or degrading treatment or
punishment.

A rticle 12
In order to enable the Subcommittee on Prevention to comply with its mandate as laid down in article 11 , the
States Parties undertake:
(a) To receive the Subcommittee on Prevention in their territory and grant it access to the places of detention as
de fined in article 4 of the present Protocol;
(b) To provide all relevant information the Subcommittee on Prevention may request to evaluate the needs and
measures that should be adopted to strengthen the protection of persons deprived of their liberty against torture
and othe r cruel, inhuman or degrading treatment or punishment;
(c) To e ncourage and facilitate contacts between the Subcommittee on Prevention and the national preventive
mechanisms;
(d) To examine the recommendations of the Subcommittee on Preventio n and enter into dialogue with it on
possible implementation measures.

Article 13
I. The Subcommittee on Prevention shall establish, at ftrst by lot, a prog ramme of regular visits to the States
Parties in order to fulfil its mandate as established in article 11.
2. After consultations, the Subcommittee on Prevention shall notify the States Parties of its programme in mder
that they may, without de lay, make the necessary practical arrangements for the visits to be conducted.
3. The visits shall be conducted by at least two members of the Subcommittee on Prevention. These members
may be accompanied, if needed, by experts of demonstrated professional experience and knowledge in the fields
covered by the present Protocol who shall be selected from a roster of experts prepared on the basis of proposals
made by the States Parties, the Office of the United Nations High Commissioner for Human Rights and the
United Nations Centre for International C rime Prevention. In preparing the roster, the States Parties concerned
shall propose no more than five nationa l experts. The State Party concerned may oppose the inclusion of a
specific expert in the visit, whereupon the Subcommittee on Prevention shall propose another expert.
4. If the Subcommittee on Prevention considers it appro priate, it may propose a short follow-up visit after a
regular visit.

Article 14
I. In order to enable the Subcommittee on Prevention to fulfil its mandate, the States Parties to the present
Protocol undertake to grant it:
(a) Unrestricted access to all information concerning the number of persons deprived of their liberty in places of
detention as defined in article 4, as well as the number of places and their location;
(b) Unrestricted access to all information referring to the treatment of those persons as well as their conditions
of detention;
(c) Subject to paragraph 2 below, unrestricted access to all places of detention and their installations and
facilities;
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(d) The opportunity to have private interviews with the persons deprived of their libetiy without witnesses,
either personally or with a translator if deemed necessaty, as well as w ith any other person who the
Subcommittee on Prevention believes may supply relevant information;
(e) The libetty to choose the places it wants to visit and the persons it wants to interview.
2. Objection to a v isit to a particular place of detention may be made only on urgent and compelling grounds of
national defence, public safety, natural disaster or serious disorder in the place to be visited that temporarily
prevent the carrying out of such a visit. The existence of a declared state of emergency as such shall not be
invoked by a State Party as a reason to object to a visit.

Article 15
No authority or official shall order, apply, permit or tolerate any sanction against any person or organization for
having communicated to the Subcommittee on Prevention or to its delegates any information, whether true or
fa lse, and no such person or organization shall be otherwise prejudiced in any way.

Article 16
I. The Subcommittee on Prevention shall communicate its recommendations and observations confidentially to
the State Party and, if relevant, to the national preventive mechanism.
2. The Subcommittee on Prevention shall publish its report, together with any comments of the State Party
concerned, whenever requested to do so by that State Party. Tfthe State Party makes patt of the report public, the
Subcom mittee on Prevention may publish the report in whole or in pa11. However, no personal data shall be
published without the express consent of the person concerned.
3. The Subcommittee on Prevention shall present a public annual report on its activities to the Committee
against Totture.
4. If the State Patty refuses to cooperate with the Subcommittee on Prevention according to atticles 12 and 14,
or to take steps to improve the situation in the light of the recommendations of the Subcommittee on Prevention,
the Committee against Torture may, at the request of the Subcommittee on Prevention, decide, by a majority of
its members, after the State Party has had an opportunity to make its views known, to make a public statement
on the matter or to publish the report of tile Subcommittee on Prevention.

PART IV
National preventive mechanisms
Article 17
Each State Party shall maintain, designate or establish, at the latest one year after the entry into force of the
present Protocol or of its ratification or accession, one or several independent national preventive mechanisms
for the prevention of torture at the domestic level. Mechanisms established by decentralized units may be
designated as national preventive mechanisms for the purposes of the present Protocol if they are in conformity
w ith its provisions.

Article 18
I. The States Patties shall guarantee the fimctional independence of the national preventive mechanisms as well
as the irndependence of their personnel.
2. The States Parties shall take the necessaty measures to ens ure that the experts of the national preventive
mechanism have the required capabilities and professional knowledge. 'fhey shall strive for a gender balance
and the adequate representation of ethnic and minority groups in the country.
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3. The States Parties undertake to make available the necessary resources for the functioning of the national
preventive mechanisms.
4. When establishing national preventive mechanisms, States Parties shall g ive due consideration to the
Principles relating to the status of national institutions for the promotion and protection of human rights.

Article 19
T he national preventive mechanisms shan! be granted at a minimum the power:
(a) To r-egularly examine the treatment of the persons deprived of their liberty in places of detention as defined
in article 4 , with a view to strengthening , if necessary, their protection against torture and other cruel, inhuman
or degrading treatment or punishment;
(b) To make recommendations to the relevant authorities with the aim of improving the treatment and the
cond itions of the persons deprived of their liberty and to prevent torture and other cme l, inhuman or degrading
treatment or punishment, taking into consideration the relevant norms of the United Nations;
(c) To submit proposals and observations concerning existing or draft legislation.

Article 20
In order to enable the national preventive mechanisms to fulfil their mandate, the States Parties to the present
Protocol undertake to grant them:

(a) Access to all information concerning the number of persons deprived of their liberty in places of detention as
defined in atticle 4, as well as the number of places and their location;
(b) Access to all information referring to the treatment of those persons as well as their conditions of detention;
(c) Access to all places of detention and their installations and facilities;
(d) The opportunity to have private interviews with the persons deprived of their liberty without witnesses,
either personally or with a translator if deemed necessaty , as well as with any other person who the national
preventive mechanism believes may supply relevant information;
(e) The liberty to choose the places they want to visit and the persons they want to interview;
(f) The right to have contacts with the Subcommittee on Prevention, to send it information and to meet with it.

Article 21
I. No authority or official shall order, apply, permit or tolerate any sanction against any person or organization
for having communicated to the national preventive mechanism any information, whether true or fa lse, and no
such person or organization sha ll be otherwise prejudiced in any way.
2. Confidential information collected by the national preventive mechanism shall be pri vileged. No personal
data shall be published without the express consent of the person concerned.

Article 22

The competent authorities of the State Party concerned shall examine the recommendations of the national
preventive mechanism and enter into a dialogue with it on possible implementation measures.

Article 23
The States Parties to the present Protocol undertake to publish and disseminate the annual reports of the national
preventive mechanisms.
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PARTV
Declaration

Article 24
l. Upon ratification, States Parties may make a declaration postponing the implementation of their obligations
under either part Ill or part IV of the present Protocol.
2. This postponement shall be valid for a maximum of three years. After due representations made by the State
Party arnd after consultation with the Subcommittee on Prevention, the Committee against Torture may extend
that period for an additional two years.
PART VI
Financial provisions

Article 25
1. The expenditure incurred by the Subcommittee on Prevention in the implementation of the present Protocol
shall be borne by the Un ited Nations.

2. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective
performance of the functions of the Subcommittee on Prevention under the present Protocol.

Article 26
1. A Special Fund shall be set up in accordance with the relevant procedures of the General Assembly, to be
administered in accordance with the financial regulations and rules of the United Nations, to help finance the
implementation of the recommendations made by the Subcommittee on Prevention after a visit to a State Party,
as well as education programmes of the national preventive mechanisms.
2. The Special Fund may be financed through voluntary contributions made by Governments, intergovernmental
and non-governmental organizations and other private or public entities.
PART VII
Final provisions

Article 27
l . The present Protocol is open for signature by any State that has signed the Convention.
2. The present Protocol is subject to ratification by any State that has ratified or acceded to the Convention.
Instruments of ratification shall be deposited with the Secretary-General of the United Nations.
3. The present Protocol s hall be open to accession by any State that has ratified or acceded to the Convention.
4. Accession shall be effected by the deposit of an instrument of accession with the Secretary-General of the
United Nations.
5. The Secretary-General of the United Nations shall inform a ll States that have signed the present Protocol or
acceded to it of the deposit of each insttument of ratification or accession.

Article 28
1. The present Protocol shall enter into force on the thirtieth day after the date of deposit with the SecretaryGeneral of the United Nations of the twentieth instrument of ratification or accession.
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2. For each State ratifying the present Protocol or acceding to it after the deposit with the Secretary-General of
the United Nations of the twentieth instrument of ratification or accession, the present Protocol shall enter into
force on the thirtieth day after the date of deposit of its own instrument of ratification or accession.

Article 29
The provisions of the present Protocol shall extend to all parts of federal States without any limitations or
exceptions.

Article 30
No reservations shall be made to the present Protocol.

Article 31
The provisions of the present Protocol shall not affect the obligations of States Parries under any regional
convention instituting a system of visits to places of detention. The Subcommittee on Prevention and the bodies
established under such regional conventions are encouraged to consult and cooperate with a view to avoiding
duplication and promoting effectively the objectives of the present Protocol.

Article 32
The provisions of the present Protocol shall not affect the obligations of States Parties to the four Geneva
Conventions of 12 August 1949 and the Additional Protocols thereto of 8 June 1977, nor the opportunity
available to any State Party to authorize the International Committee of the Red Cross to visit plac-e s of
detention in situations not covered by international humanitarian law.

Article 33
I. Any State Party may denounce the present Protocol at any time by written notification addressed to the
Secretary-General of the United Nations, who shall thereafter inform the other States Parties to the present
Protocol and the Convention. Denunciation shall take effect one year after the date of receipt of the notification
by the Secretary-General.
2. Such a denunciation shall not have the effect of releasing the St ate Party from its obligations under the
present Protocol in regard to any act or situation that may occur prior to the date on which the denunciation
becomes effective, or to the actions that the Subcommittee on Prevention has decided or may decide to take with
respect to the State Party concerned, nor shall denunciation prejudice in any way the continued consideration of
any matter already under consideration by the Subcommittee on Prevention prior to the date on which the
denunciation becomes effective.
3. Following the date on which the denunciation of the State Party becomes effective, the Subcommittee on
Prevention shall not commence consideration of any new matter regarding that State.

Article 34
I. Any State Party to the present Protocol may propose an amendment and fi le it with the Secretary-General of
the United Nations. The Secretary-General shall thereupon communicate the proposed amendment to the States
Parties to the present Protocol with a request that they notify him whether they favour a conference of States
Parties for the purpose of considering and voting upon the proposal. In the event that within four months from
the date of such communication at least one third of the States Parties favour such a conference, the SecretaryGeneral shall convene the conference under the auspices of the United Nations. Any amendment adopted by a
majority of two thirds of the States Parties present and voting at the conference shall be submitted by the
Secretary-General of the United Nations to all States Parties for acceptance.
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2. An amendment adopted in accordance with paragraph I of the present article shall come into force when it
has been accepted by a two -thirds majority of the States Parties to the present Protocol in accordance with their
respective constitutional processes.
3. When amendments come into force, they shall be binding on those States Pa1ties that have accepted them,
other States Parties still being bound by the provisions of the present Protocol and any earlier amendment that
they have accepted.

Article 35
Members of the Subcommittee on Prevention and of the national preventive mechanisms s hall be accorded such
privileges and immunities as are necessary for the independent exercise of their functions. Members of the
Subcommittee on Prevention shall be accorded the privileges and immunities specified in section 22 of the
Convention on the Privileges and Immunities of the United Nations of 13 February 1946, subject to the
provisions of section 23 of that Convention.

Article 36
When visiting a State Party, the members of the Subcommittee on Prevention shall, without prejudice to the
provisions and purposes of the present Protocol and such privileges and immunities as they may enjoy:
(a) Respect the laws and regulations of the visited State;
(b) Refrain from any action or activity incompatible with the impartial and international nature of their duties.

Article 37
1. The present Protocol, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally
authentic, shall be deposited with the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies of the present Protocol to all
States.
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AFRlCAN CHARTER 0

HUi\V\

AND PEOPLES RIGHTS

African Charter on Human and Peoples Rights
A dopted in Nairobi June 27, 1981
Entered into Force October 21, 1986

Preamble
The African States members of the Organization of A frican Unity, parties to the present Convention entitled »African Charter
on Human and Peoples' Rights »;
Recalling D ecision 11 15 (XVI) of the Assembly of Heads of State and Government
at its Sixteenth Ordinary Session held in
Monrovia, Liberia, from 17 to 20 J uly 1979
on the preparation of a »preliminary draft on
an African Charter on Human and Peoples'
Rights providing inter alia for the establishment of bodies to promote and protect human and peoples' rights»;
Con.ridering the Charter of the Organization
of African Unity, which stipulates that »freedom, equality, justice and dignity are essential objectives for the achievement of the
legitimate aspirations of the African peop les';
Reciffirming the pledge they solemnly made
in Article 2 of the said Charter to eradicate
all forms of colonialism from Africa, to coordinate and intensify their cooperation and
efforts to achieve a better life for the peoples of Africa and to promote International
cooperation having due regard to the Charter of the United Nations and the Universal
Declaration of Human Rights;
Taking into t·onsideration the virtues of their
historical tradition and the values of African
civilization which should inspire and ch aracterize their reflection on the concep t of human and p eoples rights;
Recogniifng on the one hand, that fw1damental human rights stem from the attributes of human beings, which justifies their
national and international protection and on
the other hand that the reality and respect of
peoples rights should necessarily guarantee
human rights;
Con.1ide1ing that the enjoyment of rights and
freedom also implies the performance of
duties on the part of everyone;
Convinced that it is henceforth essential to
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pay a particular attention to the right to development and tl1at civil and political rights
cannot be dissociated from economic, social
and cultural righ ts in their conception as well
as universality and that the satisfaction of
economic, social and cultural rights is a
guarantee for the enjoyment of civil and
political righ ts;
Consdou.r of their duty to achieve the total
liberation of Africa, the p eoples of whiclh are
still struggling for their dignity and genuine
independence and undertaking to eliminate
colonialism, neo-colonialism, apartheid, zionism and to dismantle aggressive foreign
military bases and all forms of discrimination, particularly those based on race, ethnic
group, colour, sex, language, religion or political opinions;
Reajfi1ming their adherence to the principle
of human and peoples' rights and freedoms
contained in the declarations, conventions
and other instruments adopted by the Organization of African Unity, the Movement
of Non-Aligned Countries and the United
Nations;
Film!J mnvim-ed of their duty to promote
and protect human and peoples' rights and
freedoms taking into account tl1e importance traditionally attached to these rights
and freedom in A frica;
Have agreed as follows:

Part I. Rights and Dutie s
Chapter I. Human and Peoples' Rights

A11icle 1
The Member States of the Organizatio n of
African Unity parties to the present Charter
shall recognize the righ ts, duties and freedoms enshrined in this Charter and shall
undertake to adopt legislative or other
measures to give effect to them.
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A1ticle 2
Every individual shall be entitled to the enjoyment of the rights and freedoms recognized and guaranteed in the present Charter
without distinction of any kind such as race,
ethnic group, colour, sex, language. religion,
political or any other opinion, national and
social origin, fortune, birth or other status.
A1tide 3
I. Every individual shall be equal before the
law.
2. Every individual shall be entitled to equal
protection of the law.
Adide 4
Iluman beings are inviolable. Every human
being shall be entitled to respect for his life
and the integrity of his person. No one may
be arbitrarily deprived of this right.
A11ide 5
Every individual shall have the right to the
respect of the dignity inherent in a human
being and to the recognition of his legal
status. All forms of exploitation and degradation of man particularly slavery, slave
trade, torture, cruel, inhuman of degrading
punishment and treatment shall be prohibited.
A1ticfe 6
Every individual shall have the righ t to liberty and to the security of his person. No
one may be deprived of his freedom except
for reasons and conditions previously laid
down by law. In particular, no one may be
arbitrarily arrested or detained.
A1tide 7
1. Every individual shall have the right to
have his cause heard. This comprises:
a) the right to an appeal to competent
national organs against acts of violating his fundamental rights as recognized and guaranteed by conventions,
laws, regulations and customs in
force;
b) the right to be presumed innocent
until proved guilty by a competent
court or tribunal;

c) the right to defence, including the
right to be defended by counsel of his
choice;
d) the right to be tried within a reasonable time by an impartial court or tribunal.
2. No one may be condemned for an act or
omission which did not constitute a legally punishable offence at the time it was
committed. No penal- ty may be inflicted
for an offence for which no provision
was made at the time it was committed.
Punishment is personal and can be imposed only on tl1e offender.
Atticle 8
Freedom of conscience, !he profession and
free practice of religion shall be guaranteed.
No one may, subject to law and order, be
submitted to measures restricting the exercise of these freedoms.
Atticle 9
1. Every individual shall have tl1e right to
receive information.
2. Every individual shall have the right to
express and disseminate his opinions
within the law.
Attide 10
1. Every individual shall have the right to
free association provided that he abides
by the law.
2. Subject to the obligations of solidarity
provided for in Article 29 no one may be
compelled to join an association.
A1ticfe 11
Every individual shall have the right to assemble freely with others. The exercise of
this right shall be subject only to necessary
restrictions provided for by law in particular
those enacted in tl1e interest of national security, the Safety, heath, ethics and rights
and freedom of others.
Atticle 12
1. Every individual shall have the right to
freedom of movement and residence
within the borders of a State provided he
abides by the law.
224
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2. Every individual shall have the right to
leave any country including his own, and
to return to his country. This right may
only be subject to restrictions, provided
for by law for the protection of national
security, law and order, public health or
morality.
3. Every individual shall have the right,
when persecuted, to seek and obtain asylum in other countries in accordance
with laws of those countries and International conventions.
4. A non-national legally admitted in a territory of a State Party to the present
Charter, may only by expelled from it by
virtue of a decision taken in accordance
with the law.
5. The mass expulsion of non-nationals
shall be prohibited. Mass expulsion shall
be that which is aimed at national, racial,
ethnic or religions groups.
A ttide 13
1. Every citizen shall have the right to participate freely in the government of his
country, either directly of through freely
chosen representatives in accordance
with the provisions of the law.
2. Every citizen shall have the right of
equal access to the public service of his
country.
3. Every individual shall have tl1e right of
access to public property and services in
strict equality of all persons before the
law.
A ttide 14
The right to property shall be guaranteed. It
may only be encroached upon in the interest
of public need or in the general interest of
the community and in accordance with the
provisions of appropriate laws.
A ttide 15
Every individual shall have me right to work
under equitable and satisfactory conditions,
and shall receive equal pay for equal work.
A ttide 16
1. Every individual shall have the right to
enjoy the best attainable state of physical
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and mental health.
2. States parties to tl1e present Charter shall
take the necessary measures to protect
the health of their people and to ensure
that they receive medkal attention when
they are sick.
A tticle 17
1. Every individual shall have the right to
education.
2. Every individual may freely take part in
cultural life of his community.
3. The promotion and protection of morals
and traditional values recognized by the
community shall be the duty of the State.
A ttide 18
1. The family shall be the natural unit and
basis of society. It shall be protected by
the State which shall take care of its
physical healtl1 and moral.
2. The State shall have d1e duty to assist the
family which is the custodian of morals
and traditional values recognized by the
community.
3. The State shall ensure the elimination of
every discrimination against women and
also censure the protection of the rights
of the woman and the child as stipulated
in international declarations and conventions.
4. The aged and the disabled shall also have
the right to special measures of protection in keeping with their physical or
moral needs.
A tticle 19
All peoples shall be equal; they shall enjoy
the same respect and shall have the same
rights. Nothing shall justify the domination
of a people by another.
Atticle 20
1. All peoples shall have the right to existence. They shall have me unquestionable and inalienable right to selfdetermination. T hey shall freely determine their political status and shall pursue their economic and social development according to the policy they have
freely chosen.
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2. Co]onized or oppressed peoples shall
have the right to free themselves from
the bonds of domination by resorting to
any means recognized by the international community.
3. All peoples shall have the right to the
assistance of the States parties to the
present Charter in their liberation struggle against foreign domination, be it political, economic or cultural.
A1tide 21
1. All peoples shall freely dispose of their
wealth and natural resources. This right
shall be exercised in the exclusive interest of the people. In no case shall a people be deprived of it.
2. In case of spoliation the dispossessed
people shall have the right to tihc lawful
recovery of its property as well as to an
adequate compensation.
3. The free disposal of wealth and natural
resources shall be exercised without
prejudice to the obligation of promoting
international economic cooperation
based on mutual respect, equitable exchange and the principles of international law.
4. States parties to the present Charter shall
individually and collectively exercise the
right to free disposal of their wealth and
natural resources with a view to
strengthening African unity and solidarity.
5. States parties to the present Charter shall
undertake to eliminate all forms of foreign economic exploitation particularly
that practiced by international monopolies so as to enable their peoples to fully
benefit from the advantages derived
from their national resources.
A1ticfe 22
1. All peoples shall have the right to their
economic, social and cultural developmen t with due regard to their freedom
and identity and .in the equal enjoyment
of the common heritage of mankind.
2. States shall have the duty, individually or
colllcctivcly, to ensure the exercise of the
right to development.

A1ticfe 23
1. All peoples shall have the right to national and international peace and security. The principles of solidarity and
friendly relations implicitly affirmed by
the Charter of the U nitcd Nations and
reaffirmed by that of the Organization
of African Unity shall govern relations
between States.
2. For the purpose of strengthening peace,
solidarity and friendly relations, States
parties to the present Charter shall ensure that:
a) any individual enjoying the right of
asylum under Article 12 of the present Charter shall not engage in subversive activities against his country
of origin or any other State party to
the present Charter;
b) their territories shall not be used as
bases for subversive or terrorist activities against the people of any other
State party to the present Charter.
A1ticle 24
All peoples shall have the right to a general
satisfactory environment favourable to their
development.
A1tide 25
States parties to the present Charter shall
have the duty to promote and ensure
through teaching, education and publication,
the respect of the rights and freedoms contained in the present Charter and to sec to it
that these freedoms and rights as well as
corresponding obligations and duties arc
understood.
Atticle 26
States parties to the present Charter shall
have the duty to guarantee the independence
of the Courts and shall allow the establishment and improvement of appropriate national institutions entrusted with the promotion and protection of the rights and freedoms guaranteed by the present Charter.
Chapter II. Duties
A1ticle 27
1. Every individual shall have duties to226 I Article 5
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wards his family and society, the State
and other legally recognized commwuties and the international community.
2. The rights and freedoms of each inilividual shall be exercised with due regard
to the rights of others, collective security, morality and common interest.

A1ticle 28
Every inruvidual shall have the duty to respect and consider his fellow beings without
iliscrimillation, and to maintain relations
aimed at promoting, safeguarding and reinforcing mutual respect and tolerance.
A1ticle 29
The individual shall also have the duty:
1. To preserve the harmonious development of the family and to work for the
cohesion and respect of the family; to
respect his parents at all times, to maintain them in case of need;
2. To serve his national community by
p lacing his physical and intellectual abilities at its service;
3. Not to compromise the security of the
State whose national or resident he is;
4. T o preserve and strengthen social and
national solidarity, particularly when the
latter is threatened;
5. To preserve and strengthen the national
independence and the territorial integrity
of his country and to contribute to its
defence ill accordance with the h w;
6. To work to the best of his abilities and
competence, and to pay taxes imposed
by law ill the interest of the society:
7. To preserve and strengthen positive
African cultural values ill his relations
with other members of the society, in
the spirit of tolerance, dialogue and consultation and, in general, to contribute to
the promotion of the moral well being
of society;
8. To contribute to the best of his abilities,
at all times and at all levels, to the promotion and achievement of African
unity.
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Part II. Measures of Safeguard
Chapter I. Establishment and Organiz ation of the Mrican Commission on Hum an and Peoples' Rights
A1ticle 30
An African Commission on Human and
Peoples' Rights, hereinafter called "the
Commission", shall be established within the
Orgatuzation of African Unity to promote
human and peoples' rights and ensure their
protection in Africa.

A1ticle 31
1. The commission shall consist of eleven
members chosen from amongst African
personalities of the highest reputation,
known for their high morality, integrity,
impartiality and competence ill matters
of human and peoples' rights; particular
consideration being given to persons
having legal experience.
2. The members of the Commission shall
serve in their personal capacity.
A1ticle 32
The Commission shall not include more
than one national of the same state.
A1ticle 33
The members of the Commission shall be
elected by secret ballot by the Assembly of
Heads of State and Government, from a list
of persons nominated by the States parties
to the present Charter.
A1ticle 34
Each State party to the present Charter may
not nominate more than two candidates.
The canilidates must have the nationality of
one of the States parties to the present Charter. \'((hen two candidates are nominated by
a State, one of them may not be a national
of that State.
A1ticle 35
1. The Secretary General of the Organization of African Unity shall invite States
parties to the present Charter at least
four months before the elections to
nominate candidates;
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2. The Secretary General of the Organization of African Unity shall make an alphabetical list of tbe persons thus nominated and communicate it to the I leads
of State and Government at least one
month before the elections.

A11tde36
The members of the Commission shall be
elected for a six year period and shall be
eligible for re-election. However, the term of
office of four of the members elected at the
first election shall terminate after two years
and the term of office of the three others, at
the end of four years.
A1tide 37
Immediately after the first election, the
Chairman of the Assembly of I leads of State
and Government of the Organization of
African Unity shall draw lots to decide the
names of those members referred to in Article 36.
A1tide 38
After their election, the members of the
Commission shall make a solemn declaration
to discharge their duties impartially and
faithfully.
A1tide 39
1. In case of death or resignation of a
member of the Commission, the Chairman of the Commission shall immediately inform the Secretary General of the
Organi:tation of African Unity, who shall
declare the scat vacant from the date of
death or from the date on which the resignation takes effect.
2. If, in the unanimous opinion of other
members of the Commission, a member
has stopped discharging his duties for
any reason other than a temporary absence, the Chairman of the Commission
shall inform the Secretary General of the
Organi:tation of African Unity, who shall
then declare the seat vacant.
3. In each of the cases anticipated above,
the Assembly o f Heads of State and
Government shall replace the member
whose seat became vacant for the re-

mammg period of his term unless the
period is less than six months.

ATtide40
Every member of the Commission shall be
in office until the date his successor assumes
office.
A1tide41
The Secretary General of the Organization
of African Unity shall appoint the Secretary
of the Commission. I Ie shall also provide
the staff and services necessary for the effective discharge of the duties of the Commission. The Organization of African Unity
shall bear the costs of the staff and services.
A1ticle 42
1. The Commission shall elect its Chairman
and Vice Chairman for a two year period. They shall be eligible for reelection.
2. The Commission shall lay down its .rules
of procedure.
3. Seven members shall form a quorum.
4. In case of an equality of votes, the
Chairman shall have a casting vote.
5. The Secretary General may attend the
meetings of the Commission. I Ie shall
neither participate in deliberations nor
shall he be entitled to vote. The Chairman of the Commission may, however,
invite him to speak.
A1ticle 43
In discharging their duties, members of the
Commission shall enjoy diplomatic privileges and immunities provided for in the
General Convention on the Privileges and
Immunities of the Organization of African
Unity.
/ 1.Jticle 44
Provision shall be made for the emoluments
and allowances of the members of the
Commission in the Regular Budget of the
Organization of African Unity.
Chapter II. Mandate of the Commission
A1tic/e 45
The functions of tl1c Commission shall be:
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1. To promote Human and People's Rights

and in particular:
a) to collect documents, undertake studies and researches on African problems in the field of human and peoples' rights, organize seminars, symposia and conferences, disseminate
information, encourage national and
local institutions concerned with human and peoples' rights, and should
the case arise, give its views or make
recommendations to Governments.
b) to formulate and lay down, principles
and rules aimed at solving legal problems relating to human and peoples'
rights and fundamental freedoms
upon which African Governments
may base their legislations.
c) co-operate with other African and international institutions concerned
with the promotion and protection of
human and peoples' rights.
2. Ensure the protection of human and peoples' rights under conditions laid down by
the present Charter.
3. Interpret all the provisions of the present
Charter at the request of a State party, an
institution of the OAU or an African Organization recognized by the OAU.
4. Perform any other tasks which may be
entrusted to it by the Assembly of Heads
of State and Government.
Chapter III. Procedure of the Commission
A ttide 46
The Commission may resort to any appropriate med1od of investigation; it may hear
from the Secretary General of the Organization of African Unity of any other person
capable of enlightening it.
Communication from States
A ttide 47

If a State party to the present Charter has
good reason to believe that another State
party to this Charter has violated the provisions of the Charter, it may draw, by written
communication, the attention of the State to
the matter. T his communication shall also be
addressed to the Secretary General of the
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OAU and to the Chairman of the Commission. Within three months of the receipt of
the communication, the State to which the
communication is addressed shall give the
enquiring State, written explanation or statement elucidating the matter. This should
include as much as possible relevant
information relating to the laws and rules of
procedure applied and applicable, and the
redress already given or course of action
available.
A1ticle 48

If within three months from d1e date on
which the original communication is received by the State to which it is addressed,
the issue is not settled to the satisfaction of
the two States involved through bilateral
negotiation or by any other peaceful procedure, eid1er State shall have the right to
submit the matter to the Commission
through the Chairman and shall notify the
other States involved.
A 1tide 49

Notwitl1standing the provtstons of Article
47, if a State party to the present Charter
considers that another State par has violated
the provisions of the Charter, it may refer
the matter directly do the Commission by
addressing a communication to the Chairman, to the Secretary General of the
Organization of A frican Unity and the State
concerned.
A tticle 50

The Commission can only deal with a matter
submitted to it after making sure d1at all
local remedies, if d1ey exist, have been exhausted, unless it is obvious to the Commission that d1e procedure of achieving these
remedies would be unduly prolonged.
A tticle 51
1. The Commission may ask the States
concerned to provide it with all relevant

informacion.
2. When the Commission is considering
the matter, States concerned may be represented before it and submit written or
oral representation.
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A1ticle 52
After having obtained from the States concerned and from other sources all the information it deems necessary and after having
tried all appropriate means to reach an amicable solution based on the respect of I Iuman and Peoples' Rights, the Commission
shall prepare, within a reasonable period of
time from the notification referred to in
Article 48, a report stating the facts and its
findings. This report shall be sent to the
States concerned and communicated to the
Assembly of I leads of State and G overnment.
A1tide 53
While transmitting its report, the Commission may make to the Assembly of Heads of
State and Government such recommendations as it deems useful.
A1ticle 54
The Commission shall submit to each ordinary Session of the Assembly of H eads of
State and Government a report on its activities.
Other Communications
A1tide 55
1. Before each Session, the Secretary of the
Commission shall make a list of the
communications other than those of
States parties to the present Charter and
transmit them to the members of the
Commission, who shall indicate which
communications should be considered
by the Commission.
2. A communication shall be considered by
the Commission if a simple majority of
its members so decide.
A1tide 56
Communications relating to human and
peoples' rights referred to in Article 55 received by the Commission shall be considered if they:
1. Indicate their authors even if the latter
request anonymity,
2. Are compatible with the Charter of the
Organization of African Unity or with
the present Charter,

3. Are not written in disparaging or insulting language directed against the State
concerned and its institutions or to the
Organization of African Unity,
4. Are not based exclusively on news discriminated through the mass media,
5. Are sent after exhausting local remedies,
if any, unless it is obvious that this procedure is unduly prolonged,
6. Are submitted within a reasonable period from the time local remedies are
exhausted or from the date the Commission is seized of the matter, and
7. Do not deal with cases which have been
settled by these States involved in accordance with the principle of the Charter
of the United Nations, or the Charter of
the Organization of African Unity or the
provision of the present Charter.

A1ticle 57
Prior to any substantive consideration, all
communications shall be
brought to the knowledge o f the State concerned by the Chairman of the
Commission.
A1ticle 58
1. When it appears after deliberations of
the Commission that one or more communications apparendy relate to special
cases which reveal the existence of a series of serious or massive violations of
human and peoples' riights, the Commission shall draw the attention of the Assembly of I leads of State and Government to these special cases.
2. The Assembly of I leads of State and
G overnment may then request the
Commission to undertake an in-depth
study of these cases and make a factual
report, accompanied by its findings and
recommendations.
3. A case of emergency duly noticed by the
Commission shall be submitted by the
latter to the Chairman of the Assembly
of I lead s of State and Government who
may request an in-depth study.
A1ticle 59
1. All measures taken within the provisions
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of the present Chapter shall remain confidential until such a time as the Assembly of Heads of State and Government
shall otherwise decide.
2. However, the report shall be published
by the Chairman of the Commission
upon the decision of the Assembly of
Heads of State and Government.
3. The report on the activities of the
Commission shall be published by its
Chairman after it has been considered by
the Assembly o f Heads of State and
Government.
Chapte r IV. Applicable Principles
A1ticle 60
The Commission shall draw inspiration from
international law on human and peoples'
rights, particularly from the provisions of
various African instruments on human and
peoples' rights, the Charter of the United
Nations, the Charter of the Organization of
African Unity, the Universal D eclaration of
Human Rights, other instruments adopted
by the United Nations and by African countries in the field of human and peoples'
rights as well as from the provisions of various instruments adopted within the Specialized Agencies of the United Nations of
which the parties to the present Charter are
members.
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A 1ticle 61
The Commission shall also take into consideration, as subsidiary measures to determine
the principles of law, other general or special
international conventions, laying down rules
expressly recognized by member states of
the Organization of African Unity, African
practices consistent with international norms
on human and peoples' rights, customs generally accepted as law, general principles of
law recognized by A frican states as well as
legal precedents and doctrine.
A 1ticle 62
E ach party shall undertake to submit every
two years, from the date the present Charter
comes into force, a report on the legislative
or other measures taken with a view to giving effect to the rights and freedoms recognized and guaranteed by the present Charter.
A 1ticle 63
1. The present Charter shall be open to signature, ratification or adherence of the
member states of the O rganization of A frican Unity.
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GUIDELINES AND MEASURES
FOR THE PROHIBITION AND PREVENTION OF
TORTURE, CRUEL, INHUMAN OR DEGRADING
TREATMENT OR PUNISHMENT IN AFRICA

THE ROBBEN ISLAND GUIDEilNES
Preamble
Recalling the lllniversal condemnation and prohibition of torture, cruel, inhuman and degrading treatment and punishment;
Deeply concerned about the continued prevalence of such acts;
Convinced of the urgency of addressing the problem in all its dimensions;
Recognising the need to take positive steps to further the implementation of
existing provisions on the prohibition of torture, cruel, inhuman and degrading treatment and punishment;
Recognising the importance of preventive measures in the furtherance of
these aims;
Recognising the special needs of victims of such acts;
Recalling the provisions of:
Art. 5 of the African Charter on Human and Peoples' Rights which pro-

hibits all forms of exploitation and degradation of man, particularly slavery, sla.ve trade, torture, cruel, inhuman or degrading pwlishmem and
treatment;
Art. 45 (1) of the African Charter which mandates the African
Commission to, inter alia, formulate and lay down principles and rules
aimed at solving legal problems relating to human and peoples' rights
and fundamental freedoms upon which African Governments may
base their legislations;
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Arts. 3 and 4 of the Constitutive Act of the African Union by which
States Parties undertake to promote and respect the sanctity of human
life, mle of law, good governance and democratic principles;
Recalling further the international obligations of States under:
Arr. 55 of the United Nations Charter, calling upon States ro promote
universal respect for and observance of human rights and ftmdamental freedoms;
Art. 5 of the UDHR, Art. 7 of the ICCPR stipulating that no one shall
be subjected to torture, inhuman or degrading treatment or punishment;
Arr. 2 (I) and 16 (I) of the UNCAT calling upon each State to take
effective measures to prevent acts of torture and other acts of cruel,
inhuman or degrading treatment or punishment in any territory under
its jurisdiction;
Declaration and Plan of Action adopted by the 1st Ministerial Conference
on Human Rights in Africa to ensure better promotion and respect of human
rights on the continent;
Desiring the implementation of pri.nciples and concrete measures in order
to make more effective the struggle against torture and other cruel, inhuman
or degrading treatment or punishment in Africa and to assist African States to
meet their international obligations in this regard;
The "Robben Island Workshop on the Prevention of Torture", held
from 12 to 14 Febmary 2002, has adopted the following guidelines and measures for the prohibition and prevention of torture, cruel, inhuman and
degrading treatment or p unislm1ent and recommends that they are adopted,
promoted and implemented within Africa.
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PART

I:

PROHIBITION OF TORTURE

A. Ratification of Regional and International Instruments
1. States should ensure that they are a party to relevant international and
regional human rights instruments and ensure that these instruments are
fully implemented in domestic legislation and accord individuals the
maximum scope for accessing the human rights machinery that they
establish. This would include:
a) Ratification of the Protocol to the African Charter of Human and
Peoples' Rights establishing an African Court of Human and Peoples'
Rights;
b) Ratification of or accession to the UN Convention against Torture,
Cruel, Inhuman and Degrading Treatment or Punishment without
reservations, to make declarations accepting the jurisdiction of the
Committee against Torture under Artides 21 and 22 and recognising
the competency of the Committee to conduct inquiri.es pursuant to
Article 20;
c) Ratification of or accession to the International Covenant on
Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights and the First Optional Protocol thereto
without reservations;
d) Ratification of or accession to the Rome Statute establishing the
International Criminal Court.

B. Promote and Support Co-operation with International
Mechanisms
2. States should co-operate with the African Commission on Human and
Peoples' Rights and promote and support the work of the Special
Rapporteur on prisons and conditions of detention in Africa, the Special
Rapporteur on arbitrary, summary and extra-judicial executions in Africa
and the Special Rapporteur on the rights of women in Africa.
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3. States should co-operate with the United Nations Human Rights Treaty
Bodies, with the UN Commission on Human Rights' thematic and country
specific special procedures, in particular, the UN Special Rapporteur on
Torture, including the issuance of standing invitations for these and other
relevant mechanisms.

C. Criminalization of Torture

4. States should ensure that acts, which faU within the definition of torture,
based on Article I of the UN Convention against Torture, are offences
within their national legal systems.
5. States should pay particular attention to the prohibition and prevention
of gender-related forms of torture and ill-treatment and the torture and illtreatment of young persons.
6. National courts should have jurisdictional competence to hear cases of
allegations of torture in accordance with Article 5 (2) of the UN
Convention against Torture.
7. Torture should be made an extraditable offence.
8. The trial or extradition of those suspected of torture should take place
expeditiously in conformity with relevant i.nternational standards.
9. Circumstances such as state of war, threat of war, internal political instability or any other public emergency, shall not be invoked as a justification of tormre, cruel, inhtm1:an or degrading treatment or ptmishment.
10. otions such as "necessity", "national emergency", "public order", and
"ordre pubUc" shaU not be invoked as a justification of torture, cmel,
inhuman or degrading treatment or punishment.
11. Superior orders shaU never provide a justification or lawful excuse for
acts of torture, cruel, inhuman or degrading treatment or punishment.
12. Those foun d guilty of having committed acts of tormre shall be subject to
appropriate sanctions that reflect the gravity of the offence, applied in
accordance with relevant international standards.
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13. No one shall be punished for disobeying an o rder that they commit acts
amounting to torture, cruel, inlmman or degradiJJg treatment or punishment.
14. States should prohibit andl prevent the use, production and trade of
equipment or substances designed to inflict torture or ill-treatment and
the abuse of any other equipment or substance to these ends.

D. Non-Refoulement
15. States should ensure no one is expelled or extradited to a country where
he or she is at risk of being subjected to torture.

E. Combating Impunity
16. In order to combat impunity States should:
a) Ensure that those responsible for acts of torture or ill-treatment are
subject to legal process;
b) Ensure that there is no immunity from prosecution for nationals suspected of torture, and that the scope of immunities for foreign nationals who ar e entitled to such immunities be as restrictive as is
possible under international law;
c) Ensure expeditious consideration of extradition requests to third
states, in accordance with international standards;
d) Ensure that rules of evidence properly reflect the difficulties of substantiating allegations of iU-treatment in custody;
e) Ensure that where criminal charges cannot be sustained because of
the high standard of proof required, other fonns of civil, disciplinary
or administrative action are taken if it is appropriate to do so.
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F. Complaints and Investigatio n Procedures

17. Ensure the establishment of readily accessible and fully in.dependent
mechanisms to which all persons can bring their allegations of torture
and ill-treatment.
18. Ensure that whenever persons who claimed to have been or who appear
to have been tortured or ill-treated are brought before competent authorities an investigation shall be initiated.
19. Investigations into all allegations of torture or ill-treatment, shall be
conducted promptly, impartially and effectively, guided by the UN
Manual on the Effective Investigation and Documentation of Tormre and
other Cruel, Inhuman or Degrading Treatment or Punishment (The
Istanbul Protocol)'.

PART

II: PREVENTION OF TORTIJRE

A. Basic Procedural Safeguards for those Deprived of their liberty

20. All persons who are deprived of their liberty by public order or authorities should have that detention controlled by properly and legally
constructed regulations. Such regulations should provide a number of
basic safeguards, all of which shall apply from the moment when they are
first deprived of their liberty. These include:
a) The right that a relative or other appropriate third person is notified of
the detention;
b) The right to an independent medical examination;
c) The right of access to a lawyer;
d) otification of the above rights in a lan&'ltage, which the person deprived of their liberty understands;
I - Annexed to UN GA Res. N55/HY, 4 Uec. :,WOO, UN Publication No.H, 1-l.J{/P/JYI'/H.
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B. Safeguards during the Pre-trial Process

States should:
21. Establish regulations for the treatment of aU persons deprived of their
liberty guided by the UN Body of Principles for the Protection of ALI
Persons under Any Fonn of Detention or Imprisonment' :
22. Ensure that those subject to the relevant codes of criminal procedure
conduct criminal investigations.
23. Prohibit th e use of unauthorised places of detention and ensure that it is
a punishable offence for any official to hold a person in a secret and/or
unofficial place of detention.
24. Prohibit the use of incommunicado detention;
25. Ensure that all detained persons are infonned immediately of the reasons
for their detention.
26. Ensure that all persons arrested are promptly infom1ed of any charges
against them.
27. Ensure that all persons deprived of their liberty are brought promptly
before a judicial auiliority, having ilie right to defend themselves or to be
assisted by legal cotmsel, preferably of their own choice.
28. Ensure tha.t comprehensive written records of all interrogations are kept,
including the identity of all persons present during the interrogation and
consider the feasibility of the use of video and/or audio taped recordings
of interrogations.
29. Ensure that any statement obtained through the use of torture, cruel,
inhuman or degrading treatment or punislunent shall not be admissible
as evidence in any proceedings except against persons accused of torture as evidence that the statement was made.
30. Ensure that comprehensive written records of those deprived of their
liberty are kept at each place of detention, detailing, inter alia, the date,
time, place and reason for the detention.
2 · AUN GA/Res. 43/173, 9 Dec. 1988.
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31. Ensure that aU persons deprived of their liberty have access to legal and
medical services and assistance and have the right to be visited by and
correspond with family members.
32. Ensure that all persons deprived of their liberty can challenge the lawfulness of their detention.

C. Conditions of Detention

States should:
33. Take steps to ensure that the treatment of aU persons deprived of their
liberty are in conformity with intemational standards guided by the UN
Standard Minimum Rules for the Treatment of Prisoners~ ;
34. Take steps to improve conditions in places of detention, which do not
confom1 to international standards.
35. Take steps to ensure that pre-trial detainees are held separately from
convicted !Persons.

36. Take steps to ensure that juveniles, women, and other vulnerable groups
are held in appropriate and .separate detention facilities.
37. Take steps to reduce overcrowding in places of detention by, inter alia,
encouraging the use of non-custodial sentences for minor crimes.

D. Mechanisms of Oversight
States should:
38. Ensure and support the independence and impartiality of the judiciary
including by ensuring that there is no interference in the judiciary and
judicial proceedings, guided by the UN Basic Principl es on the
Inclepenclence of the Jucliciary4;
3 · UN ECOSOC Res. 663 C (XXIV), 31 July 1957, amended by UN ECOSOC Res.
2076 (LXII), 13 May 1977.

4 - UN Doc. E/CN.4/1995139
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39. EncouJage professional legal and medical bodies to concern themselves
with issues of the prohibition and prevention of torture, cruel, inhuman
and degrading treatment or punishment.
40. Establish and support effective and accessible complaint mechanisms
which are independent from detention and enforcement authorities and
which are empowered to receive, investigate and take appropriate action
on allegations of torture, cruel, inhuman or degrading treatment or
punishment.

41. Establish, support and strengthen independent national instinttions such
as human rights commissions, ombudspersons and commissions of parliamentar-ians, with the mandate to conduct visits to all places of detention and to generally address the issue of the prevention of torn1re, cruel,
inhuman and degrading treatment or punishment, guided by the UN
Paris Principles Relating to the Status and Functioning of National
Instimtions for the Protection and Promotion of Human Rights~;
42. Encourage and facilitate visits by NGOs to places of detention.
43. Support the adoption of an Optional Protoco] to the UNCAT to create an
international visiting mechanism with the mandate to visit all places
where people are deprived of their liberty by a State Party.
44. Examine the feasibility of developing regional med1anisms for the prevention of torture and ill-treatment.

E. Training and Empowerment
States should:

45. Establish and support training and awareness-raising programmes which
reflect human rights standards and emphasise the concerns of vulnerable
groups;
46. Devise, promote and support codes of condlllct and ethics and develop
training tools for law enforcement and security personnel, and other
5 - UN A/Res/ 48/134, 20 Dec. 1993
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relevant officials in contact with persons deprived of their liberty such as
lawyers and medical personnel.

F. Civil Society Education and Empowerment
47. Public education initiatives, awareness-raising campaigns regarding the
prohibition and prevention of torture and the rights of detained persons
shall be encouraged and supported.
48. The work of NGOs and of the media in public education, the dissemination of information and awareness-raising concerning the prohibition and
prevention of torture and other forms of ill-treatment shall be encouraged and supported.

PART

ill: REsPONDlNG TO TilE NEEDS OF VICfiMS

49. Ensure that alleged victims of torture, cruel, inhuman and degradi.ng treatment
or p unishment, witnesses, those conducting the investigation, other human
rights defenders and families a.re protected from violence, threats of violence or
any other form of intimidation or reprisal that may arise pursuant to the report
or investigation.

SO. The obUgation upon the State to offer reparation to victims exists irrespective
of whether a successful criminal prosecution can or has been brought. T11us all
States should ensure that all victims of torture and their dependents are:
a) Offered appropriate medical care;
b) Have access to appropriate social and medical rehabilitation;
c) Provided with appropriate levels of compensation and support;.
In addition there should also be a recognition that families and communities which

have also been affected by the tortme and ill-treatment received by one of its members can also be considered as vict ims.
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COMMITTEE AGAINST TORTURE

CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT
GENERAL COMMENT No. 2
Implementation of article 2 by States parties
I.
This general comment addresses the three parts of article 2, each of which identifies
distinct interrelated and essentia l principles that undergird the Convention's absolute prohibition
against torture. Since the adoption of the Convention against Torture, the absolute and nonderogable character of this prohibition has become accepted as a matter of customary
international law. The provisions of article 2 reinforce this peremptory jus cogens norm against
torture and constitute the foundation of the Committee's authority to implement effective means
of prevention, including but not limited to those measures contained in the subsequent articles 3
to 16, in response to evolving threats, issues, and practices.
2.
Article 2, paragraph 1, obliges each State party to take actions that will reinforce the
prohibition against torture through legislative, administrative, judicial, or other actions that must,
in the end, be effective in preventing it. To ensure that measures are in fact taken that are known
to prevent or punish any acts of torture, the Convention outlines in subsequent articles
obligations for the State party to take measures specified therein.
3.
The obligation to prevent torture in article 2 is wide-ranging. The obligations to prevent
t01ture and other cruel, inhuman or degrading treatment or punishment (hereinafter "illtreatment") under article 16, paragraph 1, are indivisible, interdependent and interrelated. The
obligation to prevent ill-treatment in practice overlaps with and is largely congruent with the
obligation to prevent torture. Article 16, identifying the means of prevention of ill-treatment,
emphasizes "in particular" the measures outlined in articles 10 to 13, but does not limit effective
prevention to these articles, as the Committee has explained, for example, with respect to
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compensation in article 14. In practice, the definitional threshold between ill-treatment and
torture is often not clear. Experience demonstrates that the conditions that give rise to illtreatment frequently facilitate torture and therefore the measures required to prevent torture must
be applied to prevent ill-treatment. Accordingly, the Committee has considered the prohibition of
ill-treatment to be likewise non-derogable under the Convention and its prevention to be an
effective and non-derogable measure.
4.
States parties are obligated to eliminate any legal or other obstacles that impede the
eradication of torture and ill-treatment; and to take positive effective measures to ensure that
such conduct and any recurrences thereof are effectively prevented. States parties also have the
obligation continually to keep under review and improve their national laws and performance
under the Convention in accordance with the Committee's concluding observations and views
adopted on individual communications. If the measures adopted by the State party fai l to
accomplish the purpose of eradicating acts of torture, the Convention requires that they be
revised and/or that new, more effective measures be adopted. Likewise, the Committee's
understanding of and recommendations in respect of effective measures are in a process of
continual evolution, as, unfortunately, are the methods of torture and ill-treatment.

II.

Absolute prohibition

5.
Article 2, paragraph 2, provides that the prohibition against torture is absolute and nonderogable. It emphasizes that no exceptional circumstances whatsoever may be invoked by a
State Party to justify acts of torture in any territory under its jurisdiction. The Convention
identifies as among such circumstances a state of war or threat thereof, internal political
instability or any other public emergency. This includes any threat of terrorist acts or violent
crime as well as armed conflict, international or non-international. The Committee is deeply
concerned at and rejects absolutely any efforts by States to justify torture and ill-treatment as a
means to protect public safety or avert emergencies in these and all other situations. Similarly, it
rejects any religious or traditional justification that would violate this absolute prohibition. The
Committee considers that amnesties or other impediments which preclude or indicate
unwillingness to provide prompt and fair prosecution and punishment of perpetrators of torture
or ill-treatment violate the principle ofnon-derogability.
6.
The Committee reminds all States parties to the Convention of the non-derogable nature
of the obligations undertaken by them in ratifying the Convention. In the aftermath of the attacks
of 11 September 200 I, the Committee specified that the obligations in articles 2 (whereby "no
exceptional circumstances whatsoever... may be invoked as a justification of torture"), 15
(prohibiting confessions extorted by torture being admitted in evidence, except against the
torturer), and 16 (prohibiting cruel, inhuman or degrading treatment or punishment) are three
such provisions that "must be observed in all circumstances" 1. The Committee considers that
articles 3 to 15 are likewise obligatory as applied to both torture and ill-treatment. The
Committee recognizes that States parties may choose the measures through which they fulfill
these obligations, so long as they are effective and consistent with the object and purpose of the
Convention.

On 22 November 200 I, the Committee adopted a statement in connection with the events of I I September
which was sent to each State party to the Convention (N57/44, paras. 17-18) .
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7.
The Committee also understands that the concept of"any territory under its jurisdiction,"
linked as it is with the principle of non-derogability, includes any te1Titory or facilities and must
be applied to protect amy person, citizen or non-citizen without discrimination subject to the de
jure or de facto control of a State party. The Committee emphasizes that the State's obligation to
prevent torture also applies to all persons who act, de jure or de facto, in the name of, in
conjunction with, or at the behest ofthe State party. It is a matter of urgency that each State party
should closely monitor its officials and those acting on its behalf and should identify and report
to the Committee any incidents of torture or ill-treatment as a consequence of anti-terrorism
measures, among others, and the measures taken to investigate, punish, and prevent further
torture or ill-treatment in the future, with particular attention to the legal responsibility of both
the direct perpetrators and officials in the chain of command, whether by acts of instigation,
consent or acquiescence.

III.

Content of the obligation to take effective measures to prevent torture

8.
States parties must make the offence of torture punishable as an offence under its
criminal law, in accordance, at a minimum, with the elements of torture as defined in article [ of
the Convention, and the requirements of article 4.
9.
Serious discrepancies between the Convention's definition and that incorporated into
domestic law create actual or potential loopholes for impunity. In some cases, although similar
language may be used, its meaning may be qualified by domestic law or by judicial interpretation
and thus the Committee calls upon each State party to ensure that all parts of its Government
adhere to the definition set forth in the Convention for the purpose of defining the obligations of
the State. At the same time, the Committee recognizes that broader domestic definitions also
advance the object and purpose of this Convention so long as they contain and are applied in
accordance with the standards of the Convention, at a minimum. In particular, the Committee
emphasizes that elements of intent and purpose in article 1 do not involve a subjective inquiry
into the motivations of the perpetrators, but rather must be objective determinations under the
circumstances. It is essential to investigate and establish the responsibility of persons in the chain
of command as well as that of the direct perpetrator(s).

10.
The Committee recognizes that most States parties identify or define certain conduct as
ill-treatment in their criminal codes. In comparison to torture, ill-treatment may differ in the
severity of pain and suffering and does not require proof of impermissible purposes. The
Committee emphasizes that it would be a violation of the Convention to prosecute conduct solely
as ill-treatment where the elements of torture are also present.
11.
By defining the offence of torture as distinct from common assault or other crimes, the
Committee considers that States parties will directly advance the Convention's overarching aim
of preventing torture and ill-treatment. Naming and defining this crime will promote the
Convention's aim, inter alia, by ale11ing everyone, including perpetrators, victims, and the
public, to the special gravity of the crime of torture. Codifying this crime wi ll also (a) emphasize
the need for appropriate punishment that takes into account the gravity of the offence, (b)
strengthen the deterrent effect of the prohibition itself, (c) enhance the ability of responsible
officials to track the specific crime of torture and (d) enable and empower the public to monitor
and, when required, to challenge State action as well as State inaction that violates the
Convention.

244

I Article 5

lnitiativ~

Appendix 5 - CAT GC2

12.
Through review of successive reports from States parties, the examination of individual
communications, and monitoring of developments, the Committee has, in its concluding
observations, articulated its understanding of what constitute effective measures, highlights of
which we set forth here. In terms of both the principles of general application of article 2 and
developments that build upon specific articles of the Convention, the Committee has
recommended specific actions designed to enhance each State party's ability swiftly and
effectively to implement measures necessary and appropriate to prevent acts of torture and illtreatment and thereby assist States parties in bringing their law and practice into full compliance
with the Convention.

13.
Certain basic guarantees apply to all persons deprived oftheir liberty. Some ofthese are
specified in the Convention, and the Committee consistently calls upon States parties to use
them. The Committee's recommendations concerning effective measures aim to clarify the
current baseline and are not exhaustive. Such guarantees include, inter alia, maintaining an
official register of detainees, the right of detainees to be informed of their rights, the right
promptly to receive independent legal assistance, independent medical assistance, and to
contact relatives, the need to establish impartial mechanisms for inspecting and visiting places
of detention and confinement, and the availability to detainees and persons at risk of torture and
ill-treatment of judicial and other remedies that will allow them to have their complaints
promptly and impartially examined, to defend their rights, and to challenge the legality of their
detention or treatment.
14.
Experience since the Convention came into force has enhanced the Committee' s
understanding of the scope and nature of the prohibition against torture, of the methodologies of
torture. of the contexts and consequences in wruch it occurs, as well as of evolving effective
measures to prevent it in different contexts. For example, the Committee has emphasized the
importance of having same sex guards when privacy is involved. As new methods of prevention
(e.g. videotaping all interrogations, utilizing investigative procedures such as the Istanbul
Protocol of 19992 , or new approaches to public education or the protection of minors) are
discovered, tested and found effective, article 2 provides authority to build upon the remajning
articles and to expand the scope of measures required to prevent torture.

IV.

Scope of State obligations and responsibility

15.
The Convention imposes obligations on States parties and not on individuals. States bear
intemational responsibility for the acts and omissions of their officials and others, including
agents, private contractors, and others acting in official capacity or acting on behalf of the State,
in conjunction with the State, under its direction or control, or otherwise under colour of law.
Accordingly, each State party should prohibit, prevent and redress torture and ill-treatment jn all
contexts of custody or control, for example, in prisons, hospitals, schools, institutions that engage
in the care of children, the aged, the mentally ill or disabled, in military service, and other
institutions as well as contexts where the fai lure of the State to intervene encourages and
enhances the danger of privately inflicted harm. The Convention does not, however, limit the

2

Manual on the Effective In vestigation and Documentation ofTorture and Other Crue l, Inhuman or

Degrading Treatment or Punishment.
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international responsibility that States or individuals can incur for perpetrating torture and illtreatment under international customary law and other treaties.
16.
Article 2, paragraph I , requires that each State party shall take effective measures to
prevent acts of torture not only in its sovereign territory but also "in any territory under its
jurisdiction." The Committee has recognized that "any territory" includes all areas where the
State party exercises, directly or indirectly, in whole or in part, de jure or de facto effective
control, in accordance with international law. The reference to "any territory" in article 2, like
that in articles 5, 11, 12, 13 and 16, refers to prohibited acts committed not only on board a ship
or aircraft registered by a State party, but also during rnilitaty occupation or peacekeeping
operations and in such places as embassies, military bases, detention facilities, or other areas
over which a State exercises factual or effective control. The Committee notes that this
interpretation reinforces article 5, paragraph I (b), which requires that a State party must take
measures to exercise jurisdiction "when the alleged offender is a national of the State." The
Committee considers that the scope of "territory" under article 2 must also include situations
where a State party exercises, directly or indirectly, de facto or de jure control over persons in
detention.
The Committee observes that States parties are obligated to adopt effective measures to
17.
prevent public authorities and other persons acting in an official capacity from directly
committing, instigating, inciting, encouraging, acquiescing in or otherwise participating or being
complicit in acts of torture as defined in the Convention. Thus, States parties should adopt
effective measures to prevent such authorities or others acting in an official capacity or under
colour of law, from consenting to or acquiescing in any acts of torture. The Committee has
concluded that States parties are in violation of the Convention when they fail to fulfil these
obligations. For example, where detention centres are privately owned or run, the Committee
considers that personnel are acting in an official capacity on account of their responsibility for
carrying out the State function without derogation of the obligation of State officials to monitor
and take all effective measures to prevent torture and ill-treatment.

18.
The Committee has made clear that where State authorities or others acting in official
capacity or under colour of law, know or have reasonable grounds to believe that acts of totture
or ill-treatment are being committed by non-State officials or p1ivate actors and they fail to
exercise due diligence to prevent, investigate, prosecute and punish such non-State officials or
private actors consistently with the Convention, the State bears responsibility and its officials
should be considered as authors, complicit or otherwise responsible under the Convention for
consenting to or acquiescing in such impermissible acts. Since the failure of the State to exercise
due diligence to intervene to stop, sanction and provide remedies to victims of torture facilitates
and enables non-State actors to commit acts impermissible under the Convention with impunity,
the State's indifference or inaction provides a form of encouragement and/or de facto permission.
The Committee has applied this principle to States parties' failure to prevent and protect victims
from gender-based violence, such as rape, domestic violence, female genital mutilation, and
trafficking.
19.
Additionally, if a person is to be transferred or sent to the custody or control of an
individual or institution known to have engaged in torture or ill-treatment, or has not
implemented adequate safeguards, the State is responsible, and its officials subject to punishment
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for ordering, permitting or participating in this transfer contrary to the State's obligation to take
effective measures to prevent torture in accordance with article 2, paragraph 1. The Committee
has expressed its concern when States parties send persons to such places without due process of
law as required by articles 2 and 3.
V.
Protection for individuals and groups made vulnerable by discrimination or
marginalization
20.
The principle of non-discrimination is a basic and general principle in the protection of
human rights and fundamental to the interpretat ion and application of the Convention. Nondiscrimination is included within the definition of torture itself in article 1, paragraph 1, of the
Convention, which explicitly prohibits specified acts when carried out for "any reason based on
discrimination of any kind.. .". The Committee emphasizes that the discriminatory use of mental
or physical violence or abuse is an important facto r in determining whether an act constitutes
torture.
21.
The protection of certain minority or marginalized individuals or populations especially
at risk of torture is a part of the obligation to prevent torture or ill-treatment. States parties m ust
ensure that, insofar as the obligations arising under the Convention are concerned, their laws are
in practice applied to all persons, regardless of race, colour, ethnicity, age, religious belief or
affiliation, political or other opinion, national or social origin, gender, sexual orientation,
transgender identity, mental or other disability, health status, economic or indigenous status,
reason for which the person is detained, including persons accused of political offences or
terrorist acts, asylum-seekers, refugees or others under international protection, or any other
status or adverse distinction. States parties should, therefore, ensure the protection of members of
groups especially at risk of being tortured, by fully prosecuting and punishing all acts of violence
and abuse against these individuals and ensuring implementation of other positive measures of
prevention and protection, including but not limited to those outlined above.
22.
State reports frequently lack specific and sufficient information on the implementation of
the Convention with respect to women. The Committee emphasizes that gender is a key factor.
Being female intersects with other identifying characteristics or status of the person such as race,
nationality, religion, sexual orientation, age, immigrant status etc. to determine the ways that
women and girls are subject to or at risk of torture or ill-treatment and the consequences thereof.
The contexts in which females are at risk include deprivation of liberty, medical treatment,
particularly involving reproductive decisions, and violence by private actors in communities and
homes. Men are also subject to certain gendered violations of the Convention such as rape or
sexual violence and abuse. Both men and women and boys and girls may be subject to violations
of the Convention o n the basis of their actual or perceived non-conformity with socially
determined gender roles. States parties are requested to identify these situations and the measures
taken to punish and prevent them in their reports.
23.
Continual evaluation is therefore a crucial component of effective measures. The
Committee has consistently recommended that States parties provide data disaggregated by age,
gender and other key factors in their reports to enable the Committee to adequately evaluate the
implementation of the Convention. Disaggregated data permits the States parties and the
Committee to identify, compare and take steps to remedy discriminatory treatment that may
otherwise go unnoticed and unaddressed. States parties are requested to describe, as far as

247

Appendix 5 - CAT GC2

possible, factors affecting the incidence and prevention of torture or ill-treatment, as well as the
difficulties experienced in preventing torture or ill-treatment against specific relevant sectors of
the population, such as minorities, victims of torture, children and women, taking into account
the general and particular forms that such torture and ill-treatment may take.
24.
E liminating employment discrimination and conducting ongoing sensitization training in
contexts where totture or ill-treatment is likely to be committed is also key to preventing such
violations and building a culture of respect for women and minorities. States are encouraged to
promote the hiring of persons belonging to minority groups and women, particularly in the
medical, educational, prison/detention, law enforcement, judicial and legal fields, within State
institutions as well as the private sector. States parties should include in their reports information
on their progress in these matters, disaggregated by gender, race, national origin, and other
relevant status.

VI.

Other preventive measures required by the Convention

25.
Articles 3 to 15 of the Convention constitute specific preventive measures that the States
parties deemed essential to prevent torture and ill-treatment, particularly in custody or detention.
The Committee emphasizes that the obligation to take effective preventive measures transcends
the items enumerated specifically in the Convention or the demands of this general comment.
For example, it is important that the general popU!lation be educated on the history, scope, and
necessity of the non-derogable prohibition of torture and ill-treatment, as well as that law
enforcement and other personnel receive education on recognizing and preventing torture and illtreatment. Similarly, in light of its long experience in reviewing and assessing State repotts on
officially inflicted or sanctioned torture or ill-treatment, the Committee acknowledges the
importance of adapting the concept of monitoring conditions to prevent torture and ill-treatment
to situations where violence is inflicted privately. States parties should specifically include in
their reports to the Committee detai led information on their implementation of preventive
measures, disaggregated by relevant status.

VII.

Superior orders

26.
The non-derogability of the prohibition of torture is underscored by the long-standing
principle embodied in article 2, paragraph 3, that an order of a superior or public authority can
never be invoked as a justification of totture Thus, subordinates may not seek refuge in superior
authority and should be held to account individually. At the same time, those exercising superior
authority - including public officials - cannot avoid accountability or escape criminal
responsibility for torture or ill-treatment committed by subordinates where they knew or should
have known that such impermissible conduct was occurring, or was likely to occur, and they
failed to take reasonable and necessary preventive measures. The Commjttee considers it
essential that the responsibility of any superior officials, whether for direct instigation or
encouragement of torture or ill-treatment or for consent or acquiescence therein, be fully
investigated through competent, independent and impattial prosecutorial and judicial authorities.
Persons who resist what they view as unlawful orders or who cooperate in the investigation of
torture or ill-treatment, including by superior officjals, should be protected against retaliation of
any kind.
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27.
The Conunittee reiterates that this general comment has to be considered without
prejudice to any higher degree of protection contained in any international instrument or national
law, as long as they contain, as a minimum, the standards of the Convention.
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General comment No. 3 (2012)
Implementation of article 14 by States parties
I.
This general comment explains and clarifies to States parties the co11tent and scope
of the obligations tmder article 14 of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment. Each State party is required to "ensure in
its legal system that the victim of an act of torture obtains redress and has an enforceable
right to fa ir and adequate compensation, including the means for as full rehabilitation as
possible." The Committee considers that article 14 is applicable to all victims of torture and
acts of cnuel, inhuman or degrading treatment or punislm1ent (hereafter "ill-treatment")
without discrimination of a11y kind, in line with the Committee's general comment No. 2.
The Committee considers that the term "redress" in article 14 encompasses the
2.
concepts of "effective remedy" and "reparation". The comprehensive reparative concept
therefore entails restitution, compensation, rehabilitation, satisfaction and guarantees of
non-repetition and refers to the full scope of measures required to redress violations under
the Convention.
3.
Victims are persons who have individually or collectively suffered harm, including
physical or mental injury, emotional suffering, economic loss or substantial impairment of
their fundamental rights, through acts or omissions that constitute violations of the
Convention. A person should be considered a victim regardless of whether the perpetrator
of the violation is identi fied, apprehended, prosecuted or convicted, and regardless of any
familial or other relationship between the perpetrator and the victim. The tem1 "victim" also
includes affected immediate family or dependants of the victim as well as persons who
have suffered harm in intervening to assist victims or to prevent victimization. The term
"survivors" may, in some cases, be preferred by persons who have suffered harm. The
Committee uses the legal llerm "victims" without prejudice to other terms which may be
preferable in specific contexts.
The Committee emphasizes the importance of victim participation in the redress
4.
process, and that the restoration of the dignity of the victim is the ultimate objective in the
provision of redress.
The obligations of States parties to provide redress under article 14 are two-fold:
5.
procedural and substantive. To satisfy their procedural obligations, States parties shall enact
legislation and establish complaints mechanisms, investigation bodies and institutions,
including independent judicial bodies, capable of determining the right to and awarding
redress for a victim of torture and ill-treatment, and ensrue that such mechanisms and
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bodies are effective and accessible to all victims. At the substantive level, States parties
shall ensure that victims of torture or ill-treatment obtain full and effective redress and
reparation, including compensation and the means for as full rehabilitation as possible.

Substantive obligations: the SCOJle ofthe right to redress
6.
As stated in paragraph 2 above, redress includes the following five forms of
reparation: restitution, compensation, rehabilitation, satisfaction and guarantees of nonrepetition. The Committee recognizes the elements of full redress under international law
and practice as outlined in the Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law (Basic Principles and Guidelines). 1
Reparation must be adequate, effective and comprehensive. States parties are reminded that
in the determination of redress and reparative measures provided or awarded to a victim of
torture or ill-treatment, the specificities and circumstances of each case must be taken into
consideration and redress should be tailored to the particular needs of the victim and be
proportionate to the gravity of the violations committed against them. The Committee
emphasizes that the provision o f reparation has an inherent preventive and deterrent effect
in relation to future violations.
7.
Where State authorities. or others acting in their official capacity have ·committed,
know or have reasonable grounds to believe that acts of torture or ill-treatment have been
committed by non-State officials or private actors and failed t·o exercise due diligence to
prevent, investigate, prosecute and punish such non-State officials or private actors in
accordance with the Convention, the State bears responsibility for providing redress for the
victims (general comment No. 2).

Restitution
8.
Restitution is a form of redress designed to re-establish the victim' s situation before
the violation of the Convention was committed, taking into consideration the specificities of
each case. The preventive obligations under the Convention require States parties to ensure
that a victim receiving such restitution is not placed in a position where be or she is at risk
of repetition of torture or ill-treatment. In certain cases, the victim may consider that
restitution is not possible due to the nature of the violation; however the State shall provide
the victim with full access to redress. For restitution to be effective, efforts should be made
to address any structural causes of the violation, including any kind of discrimination
related to, for example, gender, sexual orientation, disability, political or other opinion,
ethnicity, age and religion, and all other grounds of discrimination.

Compensation
9.
The Committee emphasizes that monetary compensation alone may not be sufficient
redress for a victim of torture and ill-treatment. The Cotru11ittee affirms that the provision of
monetary compensation only is inadequate for a State party to comply with its obligations
under article 14.
I 0.
The right to prompt, fair and adequate compensation for torture or i11-treatment
under article 14 is multi-layered and compensation awarded to a victim should be sufficient
to compensate for any economically assessable damage resulting from torture or illtreatment, whether pecuniary or non-pecuniary. This may include: reimbursement of
1

United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims

of Gross Violations oflnternational Human Rights Law and Serious Violations oflnternational
Humanitarian Law, General Assembly resolution 601147.

251

Appendix 6 - CAT GC3

medical expenses paid and provision of fhnds to cover future medical or rehabilitative
services needed by the victim to ensure as full rehabilitation as possible; pecuniary and
non-pecuniary damage resulting from the physical and men tal harm caused; loss of
earnings and earning potential due to disabilities caused by the torture or ill-treatment; and
lost opportunities such as employment and education. In addition, adequate compensation
awarded by States parties to a victim of torture or ill-treatment should provide for legal or
specialist assistance, and other costs associated with bringing a claim for redress.
Rehabilitation
II.
The Committee affim1s that the provision of means for as full rehabilitation as
possible for anyone who has suffered harm as a result of a violation of the Convention
should be holistic and include medical and psychological care as well as legal and social
services. Rehabilitation, for the purposes of this general comment, refers to the restoration
of function or the acquisition of new skills required as a result of the changed circumstances
of a victim in the aftermath of torture or ill-treatment. It seeks to enable the maximum
possible self-sufficiency and function for the individual concerned, and may involve
adjustments to the person's physical and social environment. Rehabilitation for victims
should aim to restore, as far as possible, their independence, physical, mental, social and
vocational ability; and full incllllsion and participation in society.
12.
The Committee emphasizes that the obligation of States parties to provide the means
for "as full rehabilitation as possible" refers to the need to restore and repair the harm
suffered by a victim whose life situation, including dignity, health and self-sufficiency may
never be fully recovered as a result of the pervasive effect of torture. The obligation does
not relate to the available resources of States parties and may not be postponed.
13.
In order to fulfil its obligations to provide a victim of torture or ill-treatment with the
means for as full rehabilitation as possible, each State party should adopt a long-term,
integrated approach and ensure that specialist services for victims of torture or ill-treatment
are available, appropriate and readily accessible. These should include: a procedure for the
assessment and evaluation of individuals' therapeutic and other needs, based on, inter alia,
the Manual on the Effective Investigation and Documentation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (The Istanbul Protocol); and may include
a wide range of inter-disciplirnary measures, SIUCh as medical, physical and psychological
rehabilitative services; re-integrative and social services; cotmnunity and family-oriented
assistance and services; vocational training; education etc. A holistic approach to
rehabilitation which also takes into consideration the strength and resilience of the victim is
of utmost importance. Furthermore, victims may be at risk of re-traumatization and have a
valid fear of acts which remind them of the torture or ill-treatment they have endured.
Consequently, a high priority should be placed on the need to create a context of confidence
and trust in which assistance can be provided. Confidential services should be provided as
required.

14.
The requirement in the Convention to provide these fom1s of rehabilitative services
does not extinguish the need to· provide medical and psychosocial services for victims in the
direct aftermath of torture, nor does such initial care represent the fulfilment of the
obligation to provide the means for as full rehabilitation as possible.
15.
States parties shall ensure that effective rehabilitation services and programmes are
established in the State, taking into account a victim's culture, personality, history and
background and are accessible to all victims without discrimination and regardless of a
victim's identity or stahts within a marginalized or vulnerable group, as illustrated in
paragraph 32, including asylum seekers and refugees. States parties' legislation should
establish concrete mechanisms and programmes for providing rehabilitation to victims of
torture or ill-treatment. Torture victims should be provided access to rehabilitation
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progra1mnes as soon as possible following an assessment by qualified independent medical
professionals. Access to rehabilitation programmes should not depend on the victim
pursuing judicial remedies. The obligation in article 14 to provide for the means for as full
rehabilitation as possible can be fulfilled through the direct provision of rehabilitative
services by the State, or through the funding of private medical, legal and other facilities,
including those administered by non-governmental organizations (NGOs), in which case
the State shall ensure that no reprisals or intimidation are directed at them. The victim' s
participation in the selection of the service provider is essential. Services should be
available in relevant languages. States parties are encouraged to establish systems for
assessing the effective implementation of rehabilitation programmes and services, including
by using appropriate indicators and benchmarks.
Satisfaction and the right to truth
16.
Satisfaction should include, by way of and in addition to the obligations of
investigation and criminal prosecution under articles 12 and 13 of the Convention, any or
all of the following remedies: effective measures aimed at the cessation of continuing
violations; verification of the facts and full and public disclosure of the truth to the extent
that such disclosure does not cause further harm or threaten the safety and interests of the
victim, the victim's relatives, witnesses, or persons who have intervened to assist the victim
or prevent the occurrence of further violations; the search for the whereabouts of the
disappeared, for the identities of the children abducted, and for the bodies of those killed,
and assistance in the recovery, identification, and reburial of victims' bodies in accordance
with the expressed or presumed wish of the victims or affected families; an official
declaration or judicial decision restoring the dignity, the reputation and the rights of the
victim and of persons closely connected with the victim; judicial and administrative
sanctions against persons liable for the violations; public apologies, including
acknowledgement of the facts and acceptance of responsibility; collllllemorations and
tributes to the victims.

17.
A State's failure to investigate, criminally prosecute, or to allow civil proceedings
related to allegations of acts of torture in a prompt manner, may constitute a de facto denial
of redress and thus constitute a violation of the State' s obligations under article 14.

Guarantees of non-repetition

18.
Articles I to 16 of the Convention constitute specific preventive measures that the
States parties deemed essential to prevent torture and ill-treatment. To guarantee nonrepetition of torture or ill-treatment, States parties should undertake measures to combat
impunity for violations of the Convention. Such measures include issuing effective, clear
instructions to public officials on the provisions of the Convention, especially the absolute
prohibition of torture. Other measures should include any or all of the following: civilian
oversight of military and security forces; ensuring that all judicial proceedings abide by
international standards of due process, fairness and impartiality; strengthening the
independence of the judiciary; protecting human rights defenders and legal, health and
other professionals who assist torture victims; establishing systems for regular and
independent monitoring of all places of detention; providing, on a priority and continued
basis, training for law enforcement officials as well as military and security forces on
human rights law that includes the specific needs of marginalized and vulnerable
populations and specific training on the Istanbul Protocol for health and legal professionals
and law enforcement officials; promoting the observance of international standards and
codes of conduct by public servants, including law enforcement, correctional, medical,
psychological, social service and military personnel; reviewing and reforming laws
contributing to or allowing torture and ill-treatment; ensuring compliance with article 3 of
the Convention prohibiting refoulement; ensuring the availability of temporary services for

253

Appendix 6 - CAT GC3

individuals or groups of individuals, such as shelters for victims of gender-related or other
torture or ill-treatment. The Committee notes that by taking measures such as those listed
herein, States parties may a lso be fulfil ling their obligations to prevent acts of torture under
article 2 of the Convention. Additionally, guarantees of non-repetition offer important
potential for the transformation of social relations that may be the underlying causes of
violence and may include, but are not limited to, amending relevant Jaws, fighting
impunity, and taking effective preventative and deterrent measures.

Procedural ob ligations: implementation of the right to redress
Legislation
19.
Under article 2 of the Convention, States parties shall enact "effective legislative,
administrative, judicial or other measures to prevent acts of torture in any territory under its
jurisdiction." As clarified by tlle Committee in its general comment No. 2, "States parties
must make the offence of torture punishable as an oiTence under its criminal law, in
accordance, ail. a minimum, with the elements of torture as defined in artide 1 of the
Convention, and the requirements of article 4." The fai lure of States parties to enact
legislation that clearly incorporates their obligations under the Convention and criminalizes
torture and ill-treatment, and the resulting absences of torture and ill-treatment as criminal
offences, obstructs the victim's capacity to access and enjoy his or her rights guaranteed
under article 14.

20.
To give effect to article 14, States parties shall enact legislation specifically
providing a victim of torture and ill-treatment with an effective remedy and the right to
obtain adequate and appropriate redress, including compensation and as full rehabilitation
as possible. Such legislation must allow for individuals to exercise this right and ensure
their access to a judicial remedy. While collective reparation and administrative reparation
programmes may be acceptable as a form of redress, such programmes may not render
ineffective the individual right to a remedy and to obtain redress.
21.
States parties should ensure that their domestic laws provide that a victim who has
suffered violence or trauma should benefit from adequate care and protection to avoid his
or her re-traumatization in the course of legal and administrative procedures designed to
provide justice and reparation.

Under the Convention, States parties are requjred to prosecute or extradite alleged
22.
perpetrators of torture when they are found in any territory under its jurisdiction, and to
adopt the necessary legislation to make this possible. The Committee considers that the
application of article 14 is not limited to victims who were harmed in the territory of the
State party or by or against nationals of the State party. The Committee has cmmnended the
efforts of States parties for providing civil remedies for victims who were subjected to
torture or ill-treatment outside their territory. Tllis is particularly important when a victim is
unable to exercise the rights guaranteed under article 14 in the territory where the violation
took place. Indeed, article 14 requires States parties to ensure that all victims of torture and
ill-treatment are able to access remedy and obtain redress.

Effective mechanisms for complaints and investigations
23.
The Committee has, in its concluding observations, identified other State obligations
that shall be met in order to ensure that the article 14 rights of a victim are fully respected.
In this regard, the Committee underscores the important relationship between States parties'
fulfilment of their obligations under article 12 and 13, and their obligation tmder article 14.
According to article 12, States parties shall undertake prompt, effective and impartial
investigations, wherever t11ere is reasonable ground to believe that an act of torture has been
conunitted in any territory under its jurisdiction as the result of its actions or omissions and,
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as set out in article 13 and affirmed by the Committee in its general comment No. 2, ensure
that impartial and effective complaints mechanisms are established. Full redress cannot be
obtained if the obligations under articles 12 and 13 are not guaranteed. Complaints
mechanisms shall be made known and accessible to the public, including to persons
deprived of their liberty, whether in detention, psychiatric facilities, or elsewhere, via, for
example, telephone hotlines or confidential complaints boxes in detention facilities, and to
persons belonging to vulnerable or marginalized groups, including those who may have
limited communication abilities.
At the procedural level, States parties shall ensure the existence of instihltions
24.
competent to render enforceable final decisions through a procedure established by law to
enable victims of torture or ill-treatment to secure redress, including adequate
compensation and rehabilitation.
25.
Securing the victim's right to redress requires that a State party's competent
authorities promptly, effectively and impartially investigate and examine the case of any
individual who alleges that she or he has been subjected to torture or ill-treatment. Such an
investigation should include as a standard measure an independent physical and
psychological forensic examination as provided for in the Istanbul Protocol. Undue delays
in initiating or concluding legal investigations into complaints of torture or ill-treatment
compromise victims' rights under article 14 to obtain redress, including fair and adequate
compensation and the means for as full rehabilitation as possible.
26.
Notwithstanding the evidentiary benefits to victims afforded by a criminal
investigation, a civil proceeding and the victim's claim for reparation should not be
dependent on the conclusion of a criminal proceeding. The Committee considers that
compensation should not be unduly delayed until criminal liability has been established.
Civil liability should be available independently of criminal proceedings and the necessary
legislation and institutions for such purpose should be in place. If criminal proceedings are
required by domestic legislation to take place before civil compensation can be sought, then
the absence of or undue delay in those criminal proceedings constitutes a failure on the part
of the State party to fulfil its obligations under the Convention. Disciplinary action alone
shall not be regarded as an effective remedy within the meaning of article 14.
27.
Under article 14, a State party shall ensure that victims of any act of torture or illtreatment under its jurisdiction obtain redress. States parties have an obligation to take all
necessary and effective measures to ensure that all victims of such acts obtain redress. This
obligation includes an obligation for State parties to promptly initiate a process to ensure
that victims obtain redress, even in the absence of a complaint, when there are reasonable
grounds to believe that torture or ill-treatment has taken place.
28.
The Committee strongly encourages States parties to recognize the Committee's
competence to consider individual complaints under article 22 to allow victims to submit
conununications and seek the views of the Conunittee. The Conunittee furthermore
encourages States parties to ratify or accede to the Optional Protocol to the Convention
against Torture in order to strengthen preventive measures against torture and ill-treatment.
Access to mechanisms for obtaining redress
29.
The Committee highlights the importance of the State party affirmatively ensuring
that victims and their families are adequately informed of their right to pursue redress. In
this regard, th.e procedures for seeking reparation should be transparent. The State party
should moreover provide assistance and support to minimize the hardship to complainants
and their representatives. Civil proceedings, or other proceedings, should not impose a
financial burden upon victims that would prevent or discourage them from seeking redress.
Where existing civil proceedings are unable to provide adequate redress to victims, the
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Conunittee recommends implementing mechanisms that are readily accessible to victims of
torture and ill-treatment, including the establishment of a national fund to provide redress
for victims of torture. Special measures should be adopted to ensure access by persons
belonging to groups which have been marginalized or made vulnerable.
30.
Judicial remedies must always be available to victims, irrespective of what other
remedies may be available, and should enable victim participation. States parties should
provide adequate legal aid to those victims of torture or ill-treatment lacking the necessary
resources to bring complaints and to make claims for redress. States parties shall also make
readily available to the victims all evidence concerning acts of torture or ill-treatment upon
the request of victims, their legal counsel, or a judge. A State party's failure to provide
evidence and information, such as records of medical evaluations or treatment, can tmduly
impair victims' ability to lodge complaints and to seek redress, compensation and
rehabilitation.
The State party should also take measures to prevent interference with victims'
31.
privacy and to protect victims, their families and witnesses and others who have intervened
on their behalf against intimidation and retaliation at a ll times before, during and after
judicial, administrati ve or other proceedings that affect the interests of victims. Failure to
provide protection stands in the way of victin1s filing complaints and thereby violates the
right to seek and obtain redress and remedy.
32.
The principle of non-discrimination is a basic and general principle in the protection
of human rights and fundamental to the interpretation and application of the Convention.
States parties shall ensure that access to justice and to mechanisms for seeking and
obtaining redress are readily available and that positive measures ensure that redress is
equally accessible to all persons regardless of race, colour, ethnicity, age, religious belief or
afOliation, political or other opinion, national or social origin, gender, sexual orientation,
gender identity, mental or other disability, health status, economic or indigenous status,
reason for which the person is detained, including persons accused of political offences or
terrorist acts, asylum-seekers, refhgees or others under international protection, or any other
status or adverse distinction, and including those marginalized or made vulnerable on bases
such as those above. Culturally sensitive collective reparation measures shall be available
for groups with shared identity, such as minority groups, indigenous groups, and others.
The Cotrunittee notes that collective measures do not exclude the individual right to
redress.
33.
Judicial and non-judicial proceedings shall apply gender-sensitive procedures which
avoid re-victimization and stigmatization of victims of torture or ill-treatment. With respect
to sexual or gender-based violence and access to due process and an impartial judiciary, the
Committee emphasizes that in any proceedings, civil or criminal, to determine the victim's
right to redress, including compensation, rules of evidence and procedure in relation to
gender-based violence must a fford equal weight to tl1e testimony of women and girls, as
should be the case for all other victims, and prevent the introduction of discriminatory
evidence and harassment of victims and witnesses. The Committee considers that
complaints mechanisms and investigations require specific positive measures which take
into account gender aspects in o rder to ensure that victims of abuses such as sexual violence
and abuse, rape, marital rape, domestic violence, female genital mutilation and trafficking
are able to come forward and seek and obtain redress.
To avoid re-victimization and stigmatization of victims of torture or ill-treatment,
34.
the protections outlined in the preceding paragraph equally apply to any person
marginalized or made vulnerable on the basis of identities and groups such as those
examples listed under the prirtciple of non-discrimination in paragraph 32. In j udicial and
non-judicial proceedings sensitivity must be exercised toward any such person.
Accordingly, the Committee notes that judicial personnel must receive specific training on
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the various impacts of torture and ill-lTeatment, including those on Vlctuns from
marginalized and vulnerable groups, and on how to exercise sensitivity towards victims of
torture and ill-treatment, including in the form of sexual or gender-based discrimination, in
order to prevent re-victimization and stigmatization.
35.
The Committee considers the training of relevant police, prison staff, medical
personnel, judicial personnel and immigration personnel, including training on the Istanbul
Protocol, to be fundamental to ensuring effective investigations.. Furthem10re, officials and
personnel involved in efforts to obtain redress should receive methodological training in
order to prevent re-traumatization of victims of torture or ill-treatment. This training should
include, for health and medical personnel, the need to infonn victims of gender-based and
sexual violence and all other forms of discrimination of the availability of emergency
medical procedures, both physical and psychological. The Committee also urges States
parties to establish human rights offices within police forces, and units ·Of officers
specifically trained to handle cases of gender-based and sexual violence, including sexual
violence perpetrated against men and boys, and violence against children and ethnic,
religious, national or other minorities and other marginalized or vulnerable groups.
36.
The Committee furthermore underlines the importance of appropriate procedures
being made available to address the needs of cltildren, taking into account the best interests
of the child and the child's right to express his or her views freely in all matters affecting
him or her, including judicial and administrative proceedings, and of the views of the child
being given due weight in accordance with the age and maturity of the child. States parties
should ensure the availability of child-sensitive measures for reparation which foster the
health and dignity of the child.

Obstacles to the right to redress
37.
A crucial component of the right to redress is the clear acknowledgement by the
State party concerned that the reparative measures provided or awarded to a victim are for
violations of the Convention, by action or omission. The Commjttee is therefore of the view
that a State party may not implement development measures or provide hu manitarian
assistance as a substitute for redress for victims of torture or ill-treatment. The failure of a
State party to provide the individual victim of torture with redress may not be j ustified by
invoking a State's level of development. The Committee recalls that subsequent
governments as well as successor States still have the obligation to guarantee access to the
right of redress.
States parties to the Convention have an obligation to ensure that the right to redress
38.
is effective. Specific obstacles that impede the enjoyment of the right to redress and prevent
effective implementation of article 14 include, but are not limited to: inadequate national
legislation, discrimination with regard to accessing complaints and investigation
mechanisms and procedures for remedy and redress; inadequate measures for securing the
custody of alleged perpetrators, State secrecy laws, evidential burdens and procedural
requirements that interfere with the determination of the right to redress; statutes of
Limitations, amnesties and immunities; the failure to provide sufficient legal aid and
protection measures for victims and witnesses; as well as the associated stigma, and the
physical, psychological and other related effects of torture and ill-treatment. In addition, the
failure of a State party to execute judgements providing reparative measures for a victim of
torture, handed down by national, international or regional courts, constitutes a significant
impediment to the right to redress. States parties should develop coordinated mechanisms
to enable victims to execute judgements across State lines, including recognizing the
validity of court orders from other States parties and assisting in locating the assets of
perpetrators.
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39.
With regard to the obligations in article 14, States parties shall ensure both de j ure
and de facto access to timely and effective redress mechanisms for members of gToups
marginalized and/or made vulnerable, avoid measures that impede the ability of members
of such groups to seck and obtain redress, and address fonnal or informal obstacles that
they may face in obtaining redress. These may include, for example, inadequate judicial or
other procedures for quantifying damages which may have a negative disparate impact on
such individuals in accessing or keeping money. As the Co1m11ittee has emphasized in its
general comment No. 2, "gender is a key factor. Being fema le intersects with other
identifying characteristics or status of the person ... to dctennine the ways that women and
girls are subject to or at risk of torture or ill-treatment". States parties shall ensure due
attention to gender in providing all the elements cited above in the process of ensuring that
everybody, in particular members of groups made vulnerable, including lesbian, gay,
bisexual and transgender (LGBT) people, must be treated fairly and equally and obtain fair
and adequate compensation, rehabilitation and other reparative measures which respond to
their specific needs.
40.
On account of the continuous nature of the effects of torture, statutes of limitations
should not be applicable as these deprive victims of the redress, compensation, and
rehabilitation due to them. For many victims, passage of time does not attenuate the hann
and in some cases the harm may increase as a result of post-traumatic stress that requires
medical, psychological and social support, which is often inaccessible to those who have
not received redress. States parties shall ensure that all victims of torture or ill-treatment,
regardless of when the violation occurred or whether it was carried out by or with the
acquiescence of a former regime, are able to access their rights to remedy and to obtain
redress.
41.
The Committee has consistently held that amnesties for the crime of torture are
incompatible with the obligations of States parties under the Convention, including under
article 14. As was pointed out in general comment No. 2, "amnesties or other impediments
which preclude or indicate unwillingness to provide prompt and fair prosecution and
punishment of perpetrators of torture or ill-treatment violate the principle of nonderogability." The Committee considers that amnesties for torture and ill-treatment pose
impermissible obstacles to a victim in his or her efforts to obtain redress and contribute to a
climate of impunity. The Committee therefore calls on States parties to remove any
amnesties for torture or ill-treatment.

42.
Similar ly, granting immunity, in violation of international law, to any State or its
agents or to non-State actors for torture or ill-treatment, is in direct conflict with the
obligation of providing redress to victims. When impunity is allowed by law or exists de
facto, it bars victims from seeiking full redress as it allows the violators to go u npunished
and denies victims full assurance of their rights under article 14. The Committee affinns
that under no circumstances may arguments of national security be used to deny redress for
victims.
43.
The Committee considers reservations which seek to limit the application of article
14 to be incompatible with the object and purpose of the Convention. States parties are
therefore encouraged to consider withdrawing any reservations to article 14 that limit its
application so as to ensure that all victims of torture or ill-treatment have access to redress
and remedy.
United Nations Volunta r y Flllnd for Victims of Torture
44.
Voluntary contributions to international ft.mds for VICtims of torture play an
important role in providing assistance to them. The C01mnittee highlights the important
work done by the United Nations Voluntary Fund for Victims of Torture, which provides
humanitarian assistance to victims of torture. The Committee highlights also the possibility
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for States parties to make vohmtary contributions to this ftmd, irrespective of the national
measures taken or contributions made.

Monitoring and reporting
45.
States parties shall establish a system to oversee, monitor, evaluate, and report on
their provision of redress measures and necessary rehabilitation services to victims of
torture or ill-treatment. Accordingly, States parties should include in their reports to the
Committee data disaggregated by age, gender, nationality, and other key factors regarding
redress measures afforded to victims of torture or ill-treatment, in order to meet their
obligation as recalled in general comment No. 2 to provide continual evaluation of their
efforts to provide redress to victims.
On the implementation of article 14, the Committee has observed the need to
46.
provide adequate information on the implementation of article 14 in States parties' reports.
T herefore, the Committee wishes to underscore that specific information should be
provided on the following:
The number of victims of torture or ill-treatment who have sought
(a)
compensation through legal, administrative and other means and the nature of the violations
alleged; the number of victims who have been awarded compensation; and in what amotmts;
(b)

The measures taken to assist victims in the direct aftermath of torture;

The rehabilitation facilities available to victims of torture or ill-treatment
(c)
and the accessibility thereof, as well as the budget allocation for rehabilitation programmes
and the number of victims who have received rehabilitative services appropriate to their
needs;
The methods available for assessing the effectiveness of rehabilitation
(d)
programmes and services, including the application of appropriate indicators and
benchmarks, and the result of such assessment;
(e)

The measures taken to ensure satisfaction and guarantees of non-

repetition~

(f)
The domestic legislation which provides victims of torture or ill-treatment
with the right to remedy and redress, and relevant implementation measures taken by the
State party. Where such legislation is lacking, reports should include information on the
measures taken by the State party to adopt and implement such legislation.
The measures taken to ensure that all victims of torture or ill-treatment are
(g)
able to exercise and enjoy their rights under article 14.
(h)
T he complaints mechanisms available for victims of torture or illtreatment, including how such mechanisms are made known and accessible to aH victims.
States parties should also include data disaggregated by age, gender, nationality, location
and alleged violation, on the number of complaiillts received through such mechanisms.
(i)
The measures taken by States parties to ensure that all allegations of
torture and ill-treatment are effectively investigated.
(j)
The legislation and policy measures designed to positively identify
victims of torture in order to provide them with redress.
(k)
T he available avenues for a victim of torture or ill-treatment to obtain
redress, including all criminal, civil, administrative and non-judicial procedures, such as
administrative reparation programmes, as well as information on the number of victims who
have accessed such mechanisms, how many obtained redress and reparative measures, and
in what fonns and/or amounts.
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(I)
The legal aid and witness protection available to victims of torture or illtreatment as well as witnesses and others who have intervened on behalf of victims,
including bow such protection is made known and bow it is made available in practice; the
nwnber of victims who have been granted legal aid; the munber of persons who have been
protected by State witness protection; and the State party's evaluation of the effectiveness of
such protection.
The steps taken to implement judgements by national, regional or
(m)
international courts, including the amount of time lapsed from the date of the judgement and
the actual provision of compensation or other forms of redress. States parties should also
include disaggregated data on the number of victims designated to receive reparative
measures in court judgements and the munber who actually received redress, and for what
violations.
(n)
The safeguards available for the special protection of members of
marginalized or vulnerable groups, including women and children seeking to exercise their
rights guaranteed under article 14 of the Convention.
(o)

Any such other matters that the Committee may require.
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