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Foreword

Police forces play an important role in every state and in all democratic societies. The police force is one of
the organs of the state responsible for the proper administration of justice, law and order, thereby providing
a safe environment guaranteeing the respect and enjoyment of basic rights by all citizens. Maintenance
of such an environment is only possible if the state, its institutions, and the citizenry respect the basic
precepts of democracy and the rule of law.

The enforcement of law and order by police forces in every state is based on the constitutional and legal
system of the respective states. Police forces are subject to the provisions of national constitutions and
those laws regulating police matters.

Human rights principles proclaim that every person is equal before the law, and deserves the equal
protection of the law. Being a member of the police force does not make one, or the force itself, above
the law. All major human rights instruments, such as the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the African Charter on Human and Peoples’ Rights
stipulate the right to equality before the law, equal protection of the law, non-discrimination, the right to
liberty, human dignity and the security of the person, and the right to protection against cruel, inhuman and
degrading treatment or punishment. Invariably, these rights suffer when police forces cease to operate
in accordance with the law, when they wrongly perceive themselves to be above the law, or are not
accountable to society.

It is quite evident that policing in a democratic society must be respectful of the basic rights of the
individual, which are usually protected by national constitutions and law. Conversely, history teaches us
that policing in non-democratic states and military or civilian dictatorships is characterised by arbitrariness
and a lack of respect for the due process of the law.

Police forces in undemocratic societies are known for acts such as the unlawful arrest and detention
of innocent persons, such as political opponents, the suppression of free speech, the prosecution of
innocent individuals on trumped-up charges, prolonged detention without trial, torture, extra-judicial and
summary executions, and other arbitrary acts against innocent individuals.

Unfortunately, such arbitrary acts and police brutality occur in democratic societies as well. There are
sometimes ‘bad apples’ that bring disrepute to the forces in which they serve. In many cases, complaint
procedures for raising such violations of public trust by the police are ineffective, non-existent or
confusing.

During the last 50 years of independence and statehood for its countries, Africa has experienced massive
cases of violations of basic human and peoples’ rights associated with police enforcement of law and
order during civil unrest, civil conflict, and military coups in many states.

Police forces in Africa are a reflection of the African state. Their history is closely linked to the evolution
of the African state and its institutions. The post-independence political history of Africa has been one
of authoritarian regimes and institutions, ranging from military dictatorships to the ubiquitous one-party
state. Police forces have operated within that political culture.

Only in the early 1990s, when many African states embraced democratic reforms, did some begin human
rights training within police forces. But draconian police methods and brutality continue; particularly when
suppressing political demonstrations, but also in handling cases of regular crime. These practices have
resulted in deaths and injuries to many innocent citizens in a number of African states.

The African Policing Civilian Oversight Forum (APCOF) was established at the end of an International
Conference on Civilian Police Oversight, convened by the South African Independent Complaints
Directorate in January 2004. There, African police forces began to re-examine the concept and philosophy
of police accountability and civilian police oversight mechanisms in Africa.

It was not accidental that the conference was in South Africa. It was convened to enable police forces and
other stakeholders to share insights from South Africa’s post-apartheid policing experience, in view of the
racist policing methods during the apartheid era and the lessons learnt during 10 years of democracy; as
well as learning from other civilian policing oversight regimes within and beyond Africa.
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The re-examination was informed by the recognition that police forces in democratic societies all over
the world are accountable for their deeds. Police forces ought to be accountable to civilian institutions,
instead of complaints being dealt with through the chain of command. It is believed that civilian oversight
would dispel the impression that the police force are above the law, and would guard police forces against
Impunity.

In my view, the establishment of APCOF as a network of police forces, national human rights institutions,
and non-governmental oversight bodies across the continent, aimed at enhancing accountability within
African police forces, was long overdue. APCOF, upon its establishment, sought observer status with
the African Commission on Human and Peoples’ Rights, which it was granted during the 42nd Ordinary
Session of the African Commission.

The African Commission on Human and Peoples’ Rights welcomes the establishment of APCOF. APCOF's
objectives are consistent with the African Charter on Human and Peoples’ Rights. It is very clear that
APCOF has filled a vacuum in the protection regime within Africa for victims of unlawful acts of police
forces. The African Commission'’s jurisprudence is full of decisions against unlawful arrest and detention,
and a host of other complaints attributable to unlawful acts of police forces in number state parties to the
African Charter.

In granting APCOF observer status, the African Commission recognised the important role played by
APCOF in disseminating the principles of police accountability and civilian police oversight. These will
guarantee that police forces respect human rights and are seen to respect basic police procedures.

The African Commission, having realised that the vast problem of torture on the continent invariably
involves law enforcement agencies including police forces, has adopted the Guidelines and Measures
for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment of Punishment in
Africa. Known as the Robben Island Guidelines, they were adopted by the African Commission in October
2002. They were developed through a thorough consultative process involving the African Commission,
representatives of governments and non-governmental organisations, in January 2002 at Robben Island,
South Africa.

The importance of the guidelines and the symbolism of the Robben Island in respect of freedom, justice
and the right to human dignity cannot be overemphasised.

On behalf of the African Commission on Human and Peoples’ Rights, | wish to acknowledge APCOF's
initiative in promoting sound policing in Africa, and to thank them for agreeing to publish the Robben
Island Guidelines in the inaugural APCOF Oversight Audit. Through this publication, the guidelines will be
disseminated widely and will assist African police forces in their work. It is my expectation that APCOF will
ensure that its mission and vision is spread to all police forces on the continent so that they may perform
their very important duties in accordance with the law.

| therefore commend the APCOF Oversight Audit to you all, and hope that it will be used for the betterment
of policing in Africa.

Bahame Tom Mukirya Nyanduga
Member, African Commission on Human and Peoples’ Rights

September 2008
Dar es Salaam
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Introduction

Police accountability institutions and mechanisms

Etannibi E.O. Alemika

Police and coercive powers

The police have enormous powers, which they may use to preserve or subvert the safety, liberty and rights
of citizens. Thus, police power is a double-edged weapon. It represents liberty and oppression. Depending
on the character of the society, the police may exercise their powers of surveillance for proactive crime
prevention, arrest, investigation, search, seizure, interrogation, detention, bail and prosecution to promote
or to undermine the safety, freedom, rights and dignity of citizens.’

Realising this double-edged nature of police powers and discretion, governments in different countries
have introduced various measures and processes to ensure that police do not abuse their powers with
impunity. However, the measures have not eliminated police misconduct due to political culture and
ineffectiveness of accountability mechanisms in different nations.? In a democratic society, police powers
should be exercised for the advancement of democratic ethos and culture and in accordance with the
rule of law or due process. However, given the nature of police work and culture, the temptation to use
coercive powers to achieve illegitimate goals is enormous. The most difficult problem in the political and
administrative management of the police in any nation is that of ensuring effective deterrence against police
misuse of their enormous powers, especially in the light of the high levels of invisibility and discretion that
are embedded in police work.?

An overview of police accountability mechanisms

Inademocratic society, all organs of government are subject to vertical and horizontal forms of accountability.
According to Andreas Schedler, the term:

... accountability carries two basic connotations: answerability, the obligation of public officials
to inform about and to explain what they are doing; and enforcement, the capacity of accounting
agencies to impose sanctions on power holders who have violated their public duties. This two-
dimensional structure of meaning makes the concept a broad and inclusive one that, within its
wide and loose boundaries, embraces (or at least overlaps with) lots of other terms — surveillance,
monitoring, oversight, control, checks, restraint, public exposure, punishment — that we may
employ to describe efforts to ensure that the exercise of power is a ruled-guided enterprise.*

Several measures, including periodic elections, written constitutions and entrenched fundamental human
rights provisions are means of guaranteeing the accountability of political institutions and actors.

Police are accountable for several things and actions to different bodies and audiences. They are accountable
for funds, policies (recruitment quotas and representation; crime control priorities, plans and targets),
operations, and conducts. Stone and Ward?® identified the following three levels of police accountability:

1. Internal or departmental control. This refers to the rules and processes within police departments
that are used to ensure compliance with rules; to investigate complaints, determine culpability of
officers and to enforce dispositions.

2. State or governmental control. This refers to institutions, rules and processes through which
the government hold the police accountable for a range of issues — policies, actions, resources,
performance and conducts.

3. Social control or oversight by civil society. Groups within society constantly monitor the actions,
performance, conducts and resource utilisation by the police. The media and human rights
organisations are very active in this respect, and this partly accounts for the mutual suspicion
between these groups and the police, especially in periods when the ‘banner of law and order’ is
raised by politicians and police commanders.
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The first and second levels are accountability mechanisms while the third level constitutes a watchdog
role. In practice, watchdog mechanisms may expose misconduct and mobilise public opinion against it,
including influencing internal and external accountability mechanisms® to enforce sanctions. However,
often they do not have statutory power of sanction.

Political accountability of the police are the mechanisms outside the forces, introduced to ensure that
activities of the police are monitored and evaluated based on the achievement of different goals. Such
goals are:

1. effectiveness (level of performance in the discharge of their mandates);
2. efficiency (optimal return to resources expended in the discharge of their functions); and

integrity (observance of laws and rules, respect for human rights, and avoidance of corrupt
practices and abusive behaviours such as brutality, excessive use of force and extra-judicial killing,
and law enforcement decisions based on prejudices against groups of individuals).

Police complaints institutions, whether within or outside the police force, aim mainly at ensuring police
integrity. Mechanisms within the police force designed to receive, investigate and determine complaints
against officers are internal disciplinary measures. They are meant to enhance police integrity, which
is an essential requirement for public confidence, and to enforce discipline within the force, which is
also necessary for effectiveness and efficiency. An effective internal police disciplinary regime enhances
effective accountability to external authorities and audiences.

New forms of global and continental watchdog agencies are also emerging. In recent times, international
human rights organisations like Amnesty International and Human Rights Watch have become important
global watchdogs of police and prisons services. Similarly, the appointment and functions of Special
Rapporteurs by the United Nations and other continental organisations are becoming important oversight
mechanisms. The emergence of trans-national police associations, over time, may perform the function
of oversight. In Southern Africa, the Southern African Regional Police Chiefs Co-ordinating Committee
(SARPCCOQO) has adopted a code of conduct for policing in the region. In West Africa, an association of
chiefs of police in ECOWAS countries has been formed. The African Policing Civilian Oversight Forum, with
its multi-stakeholder membership, may also exercise oversight as its capacity is strengthened over time.

Police complaint systems and accountability

Police complaints systems, whether internal or external, independent or not, are mainly reactive measures.
Such measures are aimed at redressing the grievances of complainants or victims of police misconduct.
They are also expected to deter specific individuals accused of misconduct and the general population of
police officers who are expected to learn from the discipline meted out to their colleagues punished for
misbehaviour.

Police complaint systems provide opportunities for ventilation of grievances against police officers engaged
in misconduct or abusive behaviours. They provide opportunity for the public to hold police officers and
departments accountable for their conduct. Other dimensions of accountability hold police departments
accountable for utilisation of resources, performance and compliance with organisational rules and
operational orders. There are several ways of classifying police complaints models and several scholars
and researchers have produced various typologies.” Models of police complaint review may be classified in
terms of whether or not they are internal or external to the police or in terms of the functions and powers
of the systems and their operators.

Challenges of police oversight in Africa

Several factors militate against police oversight in Africa. They include the colonial and post-colonial legacies
of authoritarian rule; lack of autonomy of policing institutions because of the prevalence of patrimonial (big
man) rule; lack of appropriate normative and legal frameworks; weak institutional capacity; and pervasive
insecurity.
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Modern organised police forces in Africa were the creation of colonial rulers from the mid-nineteen centuries.
The forces were established to enforce law and maintain order so that the colonisers could dominate the
colonised with either minimum resistance from the colonised or through effective repression. Police forces
and policing under the colonial rule were not aimed at satisfying the needs of the indigenous communities.
The colonial police forces in Africa were deployed as occupation forces to suppress resistance against
colonial rule and threats against the person and possessions of the colonisers.® This explains the uneven
distribution of police services between the government reserved area occupied by the colonial officials
and entrepreneurs on one hand and the native residential areas on the other. While the latter lacked
police services the former was saturated with police officers deployed as residential guards and personal
orderlies.

After independence, post-colonial rulers appropriated the privileges of the colonisers and failed to
restructure inherited institutions, including the police. Patrimonial or personal rule rather than democratic
governance rapidly became entrenched in most African countries after independence. As opposition to
post-colonial authoritarian rule intensified, the rulers also strengthened their grip on the armed forces and
other security agencies. Leaders of these institutions owe their tenure to the head of the government. In
this environment, neither the rulers nor the head of these agencies desire relative autonomy of the police
forces. This is because autonomy will mean that political leaders will have less control over the forces.
Similarly, the heads of police forces will lose immunity from lawless policing. In essence, autonomy will
undermine impunity by both the rulers and the police forces.® Given the continuing legacy of authoritarian
government and policing, there is no political will to ensure effective oversight and accountability of the
police.

The absence of democratic rule in most African countries, until political reforms aimed at establishing
multi-party democracy began in the early 1990s, undermined the development of normative and legal
frameworks for police oversight and accountability. Notwithstanding recent adoption of multi-party forms
of government, former authoritarian rulers are still in power in many African nations. Thus, democratic
transition remains feeble in the majority of African countries. This poses a challenge to police oversight of
police forces, which served and continue to serve as handmaiden of the political rulers on the continent.

Another important challenge to police oversight and accountability in Africa is pervasive lack of capacity
and resources. African police forces lack the capacity required for policing increasingly complex societies.
In particular, their control, command, composition, training, remuneration, equipment and deployment
render them ineffective. Lack of capacity and resources is visible in such critical areas as crime prevention,
surveillance, intelligence, investigation and apprehension of offenders. This handicap engenders inefficiency
and lack of trust in the police to promote security and safety.

High rates of crime and the inefficiency of the police to combat the problem have engendered the proliferation
of armed vigilante groups. The groups engage in trial by ordeals, mutilation and killing of suspects. Citizens
often praise them because they consider them more effective than the police. The increasing rates of
violent crimes in many African countries engender public support for unlawful policing acts by the police
and vigilantes, thereby undermining oversight and accountability. While the governments in many African
countries have established oversight institutions, police accountability and oversight remain weak due to
several factors, including those enumerated above.

Structure of the report

This report contains a description of the police accountability mechanisms in Africa. In reading the report,
it is useful to bear in mind that the institutions can be classified into two broad categories as general and
specific mechanisms.

The general mechanisms include the parliamentary committees, which are ingredients of democratic
oversight and the administrative mechanisms such as the office of Auditor-General, which is responsible
for the auditing of the accounts of government departments. In all emerging democratic countries in Africa,
these mechanisms exist, but are rarely effective due to persisting authoritarian political culture, weak
institutions and capacities. Another form of general accountability mechanisms are the watchdog roles of
the media and civil society organisations, including human rights non-governmental organisations.
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The more specific mechanisms are those agencies specifically established for the oversight of aspects of
police service. Examples in this category include the Police Service Commission in Nigeria, which is vested
with powers of appointment, promotion and discipline and the Independent Complaint Directorate of South
Africa that is responsible for investigation of serious police misconducts, particularly the investigation of
deaths in police operations and custody.

In addition to these two broad types of mechanism, a third one that may be called a hybrid mechanism can
be identified. National Human Rights Commissions are the principal example of the hybrid accountability
mechanism. They have broad mandates for the investigation of the violation of human rights by individuals
as well as private and public organisations, including the police. With transition to multi-party civil rule in
many African countries since the late 1980s, many human right commissions have been established on
the continent.
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Methodology

The audit was undertaken over a period of two years as four separate studies into police oversight in the
Northern, Western, Eastern and Southern African regions.

The information and data for this paper were obtained from several secondary sources. These sources
often rely on different media for their information. Given the cost burden, research could not be conducted
in individual countries but was somewhat compensated for by structuring the audit on the basis of regional
audits.

In view of the dearth of information, a desk review of police oversight agencies in Africa cannot be
exhaustive. Therefore, this report does not claim to be an exhaustive presentation on the subject. Instead,
it is intended to provide preliminary information on which more systematic empirical identification and
assessment of police oversight agencies in Africa may be designed and executed.

Due to the fact that many international organisations and institutions have a clear presence on the Internet,
much information was extracted from websites — such as Amnesty International, the US Department of
State and the like. Their interpretation of events may not be objective and certain situations or contexts
may be misinterpreted by them. At best, the information on the actions of law enforcement agents and
state security agencies presented here are only indicative of tendencies in the various countries and
should be interpreted with caution.

The report is structured to provide a brief background to the country and its political and legal system, an
overview of the police and the oversight mechanisms over the police.

APCOF intends to undertake a regular audit of oversight and it is hoped that future publications will become
more comprehensive. To this end, a reply form is included in the publication and readers are encouraged to
forward information they think may be relevant to subsequent publications.
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Algeria

Algeria gained independence from France in 1965. The country has been in a state of civil war following
military intervention into planned multi-party elections in 1991. A state of emergency has been in place
since this time.™

Algeria is a presidential republic. The President is both head of state and head of government, and is
elected for five-year terms (for a maximum of two terms). The President has the power to appoint and
relieve the Prime Minister and to appoint senior military, security and civil officials." Parliament is made up
of a National People's Council and a Nation’s Council. All of the members of the National People's Council,
and two-thirds of the Nation's Council, are elected. The remaining members of the Nation's Council are
appointed by the President. Parliament has legislated for public and individual rights and freedoms'? and
has the power to investigate and conduct hearings on issues of public interest.”™

Policing is split between country and city. In rural areas, policing is provided by the gendarmerie. The
gendarmerie is made up of 35 000 personnel that report directly to the Minister of Defence.™ In urban
areas, policing is provided by the General Directorate for National Security or Surety National. The Surety
National is made up of 16 000 officers and is mandated to protect individuals and property, investigate
criminal offences, maintain public security, protect against crime and contribute to state security.” The
Surety National is further divided into a Judicial Police Directorate, a General Inquiry Directorate, a Security
Republican Units Directorate, a Public Security Directorate and an Immigration and Territorial Police
Directorate. Both the gendarmerie and Surety National have been involved in anti-insurgency operations
that have been criticised for excessive use of force.

Chapter 4 of the Constitution enshrines basic rights that must be respected by all, including the police.
Rights include equality, privacy, dignity, movement and freedom of expression, belief and peaceful
assembly. It prohibits ‘moral’ and ‘physical’ violence. The Constitution also states that arrest is subject to
judicial monitoring and that parliament has the power to monitor government. The Constitution states that
fundamental freedoms and human and citizen's rights cannot be amended.'® However, under the State
of Emergency Act, constitutional freedoms are limited. For example, the state of emergency grants the
Minister of Interior the power to prohibit demonstrations and close down meetings, and gives security
forces the right to search houses.

Constitutional matters are overseen by a Constitutional Council, which has a potential role in monitoring
and reporting on human rights abuse by police. The Council comprises three members appointed by the
President, two members from each of the parliamentary houses and one member from each of the High
Court and State Council. The Council monitors compliance with the Constitution and determines the extent
to which laws are compatible with the Constitution.”

There is debate over the independence of the judiciary, which has a possible role in police oversight.
Under the Constitution, judges are held accountable to a High Judiciary Council, chaired by the President.®
There have been claims by civil society organisations that the system of judicial appointment — judges are
appointed for ten-year terms by the Government-controlled Ministry of Judiciary — opens the judiciary up to
illegitimate political pressure. The President’s power over the judiciary was demonstrated in August 2000,
when he replaced eighty percent of the judges at primary court level, and removed three judges from the
High Court. In 1992, special anti-terrorist courts were established. These courts have been charged with
giving the Government greater influence over security related matters.™

In 2001, the Government established the High Consultative Committee for the Promotion and Protection
of Human Rights. This mechanism is responsible for the promotion and protection of human rights, as well
as compiling reports on human rights in Algeria.?®

Human rights are also monitored by non-governmental organisations, including the Algerian Association
for Human Rights and the Algerian Association for Defending Human Rights. However, these groups
are severely restricted in their work and are repeatedly refused permission to hold public events. Media
activity is also restricted — in 2006, 18 journalists were charged with defamation related to reporting on
government activities.?'
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Angola

The Republic of Angola gained independence from Portugal in 1975. The country soon descended into civil
war between the ruling Movement for the Popular Liberation of Angola (Movimento Popular de Libertacao
de Angola, or MPLA) and the National Union for the Total Independence of Angola (Uniao Nacional pela
Independencia Total de Angola, or UNITA). Peace negotiations between the Government and UNITA that
commenced in 1990 resulted in the signing of the Angola Peace Accords (the Bicesse Accords), which
provided for national elections. Although legislative and presidential elections took place in 1992, the civil
war continued following the withdrawal of UNITA from the peace process. Peace negotiations continued
during the 1990s, but the conflict only ended in 2002 after the assassination of Jonas Savimbi, the leader
of UNITA. The current government is formed by the MPLA under the leadership of Jose Eduardo dos
Santos.

The Constitution affirms the country’s commitment to the UN and the OAU Charter.? It also guarantees
equality before the law,® respect for human dignity,?* the right to life,?® and protection against torture or
any other cruel, inhuman or degrading treatment or punishment.?® Articles 38 and 39 prohibit arbitrary
detention and arrest. Constitutional and legal standards relating to fundamental rights must ‘be interpreted
and incorporated in keeping with the Universal Declaration of Human Rights, the African Charter on Human
and People’s Rights other international instruments to which Angola has adhered’.?’ Article 21(3) requires
the Angolan courts to apply international instruments in the determination of legal disputes ‘even where
not invoked by the parties’.?® The Constitution also guarantees ‘the right to contest and take legal action
against acts that violate rights guaranteed by (the) Constitution and other legislation’.?® Under Annex 5
to the Lusaka Protocol, the activities of the Angolan National Police ‘shall not restrict citizen's exercise
of their political rights’.3® A maximum period of detention is set out in the Preventive Custody Law — all
detentions must be approved by the Public Prosecutor’s Office (this office may also extend the initial
period of detention).

The primary responsibility for law enforcement rests with the National Police (Policia Nacional), which falls
under the authority of the Ministry of the Interior.

The 27-year civil war in Angola destroyed state institutions — including the institutions mandated to protect
human rights. During the war, the police were often used for political purposes and as a fighting force of
the MPLA government. In this context, the police organisation was allowed to act with impunity. More
recently, the Government has undertaken reform initiatives that included the adoption of a Modernisation
and Development Plan 2003-2007, which focused on improving police-community relations and training
programmes. In 2005, the Government made some efforts to improve police respect for human rights
and to combat impunity.®' In July 2007, the National Police signed an agreement with the Association for
Justice, Peace and Democracy for the provision of human rights training and civic education.

The Angolan police force has been blamed for numerous human rights violations, including extrajudicial
execution, torture and ill treatment, excessive use of force, arbitrary arrest and detention and long periods
of pre-trial detention. The National Bureau of Criminal Investigation has reportedly used threats and
violence to extract information from suspects.®? During 2005, a number of police officers were dismissed
for misusing firearms or beating suspects. However, no police officer appears to have been prosecuted for
human rights violations during the year.®® Conditions of service are poor and pay is low — officers tend to
supplement their income through extortion.®*

Angola’s police are overseen by internal and external mechanisms. Internal mechanisms include police
command inquiries and Amnesty International has reported that complaints handled by internal disciplinary
procedures have led to formal punishment or dismissal of members of the police force.®

The first of the external oversight mechanisms, the Judicial Proctorate, is established by Chapter VI of the
Constitution. It is required 'to defend the rights, freedoms and guarantees of citizens ensuring by informal
means the justice and legality of the public administration’*® Citizens may lodge complaints with the
Judicial Proctorate concerning acts or omissions of public bodies (including the police) and the Proctorate
may make recommendations to remedy the complaint. Under article 144, ‘public administration bodies
and agents’ are obliged ‘to co-operate with the Judicial Proctorate in the discharge of its duties’.

The Constitution provides for the establishment of an independent Justice Ombudsman tasked with
protecting people’s constitutional rights and freedoms and ensuring, by informal means, fair and lawful
public administration. The Justice Ombudsman is empowered to receive complaints from members of

POLICE OVERSIGHT IN AFRICA | 7



the public and to make recommendations aimed at preventing and remedying injustices. However, the
establishment of the office has been delayed by the civil war. In April 2005, a Justice Ombudsman was
appointed by the National Assembly. The appointment was met with concern by local human rights activists
who feared that the lack of transparency and consultation in the appointment process would render the
position ineffective.®” At the time of writing this report, legislation concerning the powers and functions of
the Ombudsman had not been adopted.

Angola does not have an independent human rights commission. Nevertheless, the National Assembly
(Assembleia Nacional) has a human rights commission (Direitos Humanos, Peticoes, Redamocoes e
sugestoes dos cidadaos) that is empowered to receive complaints from members of the public.®® The
parliamentary commission on human rights also undertakes site visits to places of detention and holds
hearings on human rights issues. The National Assembly may constitute parliamentary commissions of
inquiry to examine ‘acts of the Government and administration’.®®

Anumber of non-governmental organisations have played an important role in holding the police accountable
through activities such as human rights training. Notable among these organisations are the Justice, Peace
and Democracy Association (Associacao Justica, Paz e Democracia, or AJPD), the Anti-militaristic Angolan
Initiative for Human Rights (IAADH), the OMUNGA Project and the Commission for Justice, Peace and
Reconciliation in Angola. The AJPD monitors activities within the National Bureau of Criminal Investigation,
the Public Prosecutor’s Office and national courts. The IAADH, which is based in Germany, defends the
human rights and basic civil rights of ‘all Angolans in Angola’.*® It is important to note, however, that a
number of Angolan human rights defenders have been subjected to threats and arrest because of their
activities.*!

Other mechanisms that may be used to hold the police accountable include the courts and the Human
Rights Unit of the Ministry of Justice. The courts are obliged to ‘guarantee and ensure compliance with
the Constitutional Law, laws and other legal provisions in force, protection of the rights and legitimate
interests of citizens and institutions’ and are empowered to decide on the legality of administrative acts.*?
However, the effectiveness of the Angolan court system as an oversight mechanism is adversely affected
by poor infrastructure, facilities and poorly trained personnel.*?

The Ministry of Justice’'s Human Rights Unit has human rights commissions in each of the country’s
provinces to address human rights issues.
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Benin

The Republic of Benin is a presidential parliamentary system. Multi-party elections have been held since
1991.

Benin's national police force falls under the Ministry of Interior.** Members of the police are generally
poorly equipped and trained. There have been reports of arbitrary detention, brutality and extra-judicial
killings, particularly during dispersal of demonstrators.*® The police have also been criticised for being
ineffective, particularly when dealing with crime and vigilantism.

The judiciary is fairly independent, although it has been criticised for inefficiency and corruption.

A human rights commission, the Commission Beninoise des Droits de I'Homme, was established in 1989.
Its creation has been credited to two human rights lawyers. The Commission has a wide mandate with
respect to the promotion of human rights. Although the Commission does not have specific provisions
mandating it as a police oversight agency, it can investigate complaints of human rights abuse against
police and make appropriate recommendations. The Commission cannot enforce its recommendations.
The Commission has been seen to be active in promoting human rights, but has not been considered to
be active in investigating and reporting on rights violations.*’

The Constitutional Court plays a role as a human rights monitor and has the potential to act as another form
of police oversight agency.

Civil society is relatively free in Benin. Freedom of the press is generally satisfactory and the country
benefits from an independent and pluralistic media industry. The media has been critical of government
policies and actions.
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Burkina Faso

Burkina Faso gained independence from France in 1960. Independence was followed by years of conflict,
military rule and coups d'états. Burkina Faso now has a presidential parliamentary system, with a multi-
party political structure guaranteed by the Constitution. The Constitution vests a significant level of power
in the President.

Police organisations include a national police force (under the Ministry of Security) and a municipal police
force (under the Ministry of Territorial Administration).

Widespread corruption has been reported through the junior police ranks.*® Other problems that have
been associated with the police include extra-judicial killing, torture, impunity and death in custody. For
example, Freedom House reports that the police ‘routinely ignored prescribed limits of detention with
impunity. Security forces commit abuses with impunity, including torture and occasional extra-judicial
killing".®* Amnesty International® has reported that 106 people were extra-judicially executed between
October 2001 and January 2002 with no government investigation or prosecution. Demonstrations are
frequently violently suppressed.

The judiciary is not independent. lllegitimate political interference into court proceedings has been
reported.® The country’s security law permits surveillance and arrest without trial.5?

Press freedom is relatively good. There is a vibrant media and press freedoms guaranteed in the Constitution
are respected.
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Botswana

Botswana is a multi-party democracy that gained independence in 1966. The President is both head of
state and head of government. The Botswana Democratic Party has been in power since independence.

There are two main police forces in Botswana. The first is the Botswana Police Force, established under
the Botswana Police Act of 1987 and operating under the Ministry for Presidential Affairs and Public
Administration. The second is the Local Police, which is established under the Local Police Act and falls
under the Ministry of Local Government. The Local Police has law enforcement responsibility mainly in
the rural areas of the country and works closely with the Customary Courts.® The Botswana Police Force
is headed by a Commissioner and consists of a number of branches including the Criminal Investigation
Department (CID) and the Special Support Group (SSG), which is the paramilitary wing of the police.

In its 2005 human rights practices country report for Botswana, the US Department of State observed
that the Government of Botswana generally respected human rights, but noted that there were a number
of human rights concerns during year, including excessive use of force by the police against suspects and
harassment of human rights activists.> Further, two branches of the police force — the SSG and the CID -
have been cited for their 'high-handedness’ and ‘abuse and torture’ respectively.®

Since the mid-1990s, the Botswana Police Force has been engaged in a reform process focusing on
community policing and respect for human rights. It has also carried out opinion surveys to gauge public
perceptions of its work. According to its Corporate Development Strategy 2003-2009, the Police Force
is committed to ‘respecting, protecting and upholding the fundamental rights and freedoms of the
individual'*¢ The Strategy also places emphasis on community policing.

The Botswana Police Act of 1987 contains extensive disciplinary procedures and makes provision for a
Police Council responsible for receiving complaints made against the police.

The Office of the Ombudsman is established by the Ombudsman Act of 1995. The Ombudsman may
‘investigate complaints of injustice or maladministration in the Public Service'.

Botswana's parliamentary committee system also contributes to holding the police accountable.

The Directorate on Corruption and Economic Crime may receive police complaints if the police do not
deal with the complaint adequately. Botswana’s Auditor General is provided for in section 124 of the
Constitution and holds the police accountable through financial and performance auditing of all public
accounts.®’

There are several individual non-governmental organisations, such as Ditswanelo and the Centre for Human
Rights, which address human rights issues.
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Burundi

Burundi has been independent since 1962. The country has been in a state of conflict since 1972, and ethnic
divisions and human rights abuse have characterised life for many decades. A peace and reconciliation
process is underway under a transitional government. A 2008 referendum supported a human rights
focused constitution and powersharing arrangements between the Hutu and Tutsi ethnic groups.

The new Constitution enshrines the right to life and prohibits torture or cruel, inhuman or degrading
treatment.®® A further article of the Constitution makes provision for the training of security and defence
personnel in international humanitarian law and the Constitution.®®

The Burundi police force falls under the Ministry of Community Development and Regional Administration.
Under the forces technical agreement in place in October 2003, the police are subject to ‘the laws and
regulations of the country’, ‘at the disposal of the Government, subordinate to its authority and accountable
before the law’, must be non-partisan, and are ‘under the supervision of the competent civil authorities’
as well as ‘'under the direct command and control of the Director General of Police’.®* The United Nations
Security Council adopted a resolution in mid-2004 calling for the deployment of a UN Operation in Burundi
(ONUB). This has included police training and monitoring aimed at democratic human rights focused
policing.®

There is no effective civilian oversight of the police. Security forces, including the police, continue to
arbitrarily arrest and detain individuals, hold detainees for long periods of time without charge, torture and
mistreat detainees and refuse to co-operate with prosecutors and magistrates.

The Arusha Agreement for Peace and Reconciliation in Burundi, signed in 2000 as part of the reconciliation
process, makes provision for an Ombudsman, whose responsibilities include investigating complaints
‘submitted to it by citizens of violations of their rights by agents of the state’.®2The Ombudsman may make
recommendations on findings and is required to submit an annual report to the National Assembly and for
public perusal.® Despite these provisions, it is not clear whether the Office of the Ombudsman is currently
in operation and if so, whether its duties are being performed efficiently and effectively. In particular, it is
not clear if the Ombudsman is engaged in police accountability work (through, for example, responding to
complaints of police mistreatment or abuse).

Burundi has an Auditor General (Inspection Generale des Finances) who is appointed by the head of state
and whose jurisdiction includes ‘audit[s] of receipt of Government’, including public agencies providing
a public service. The Auditor General has the powers of search and seizure, but these are rendered
ineffective by a lack of enforcement power. However, in theory the Auditor General is equipped to monitor
the financial accountability of government departments, including the police force.®*

Burundi also has an Attorney General, and according to a report by the Danish Immigration Service in
1999, ‘unlawful arrests and lengthy periods of unlawful detention’ have decreased since the appointment
of the Attorney General, despite limited resources and low capacity.®® The report considers the Attorney
General "to be sound and trustworthy’ and despite it being ‘an uphill struggle getting him appointed’, it is
noteworthy that a Hutu was appointed to this post in the face of a Tutsi-dominated system.5®

There is a parliamentary human rights committee that has investigated deaths of civilians related to armed
conflict in 2000 and 2002. In one instance the body was mandated to complete an inquiry by parliamentary
request — it is unclear whether there is any process for routine investigation of police misconduct. The
committee has investigated the conduct of the military, so there is some scope for investigating other
security forces.%”

Two potential oversight agencies are the National Truth and Reconciliation Commission (mandated to look
into crimes since independence) and the Ministry of Good Governance (a Government anti-corruption
department).®®

The transitional government can be considered an oversight mechanism, particularly in light of comments
made by the Minister of Institutional Reforms, Human Rights and Relations in a submission to the United
Nations Commission on Human Rights in 2002. The Minister:

...underlined that the objective of the Transitional Government was to establish a true state of
law and promote and raise awareness among the population of human rights and fundamental
freedoms. In this regard, the Transitional Constitution accorded primary importance to the
protection of human rights and fundamental freedoms, recognising that every person was
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sacred and inviolable. It also stipulated that every person had the right to life, security, physical
integrity, development, fulfillment, education, culture and ownership. The Government was
also committed to the fight against impunity and to increasing the representation of women
throughout the national structure.®®

The judicial system has been unable to guarantee due process and fairness. This is due to the failure
of security forces to respect the law, the prevalence of widespread corruption and a lack of judicial
independence.’® This has meant that it has not been unable to exercise a police oversight role.

Media is restricted. The transitional government has suspended operations of an Internet news group
and has issued warnings to other groups. The government also restricts movement in rural areas where
criminal activities may be taking place — this effectively limits media coverage. In addition, the transitional
government also owns much of the major media, including the daily newspaper, Burundi’s only television
station and two radio stations.”

Human rights groups and other non-governmental organisations are also restricted in their work. The
transitional government has, in general, allowed the operation of these groups and provided them with
information and resources, but the political and ethnic instability in the country prevents the groups from
operating effectively. Recommendations made by local organisations, such as the human rights group
League lteka, are often not carried out by the transitional government despite active advocacy and
lobbying.”? Human rights group working in the country include League lteka (as mentioned) and APRODH
- [Association Burundaise pour la Protection des Droits Humais, or the Burundian Association for the
Protection of Human Rights and Detainees.
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Cameroon

Cameroon is a presidential, multi-party democracy dominated by the Cameroon People’s Democratic
Movement party (CPDM). The CPDM and its predecessors have governed Cameroon since the
independence of French Cameroon in 1960 and unification with British Cameroon in 1961, notwithstanding
the introduction of multi-party elections in the early 1990s. The President has significant levels of power
and elections have been marred by claims of intimidation, manipulation and fraud. Cameroon’s mixed
colonial history means that it has inherited aspects of French and English law and language.

The country’s police force is under the control of the President’s office. It has been associated with
serious abuse, including extrajudicial killings, torture, degrading and inhuman treatment, arbitrary arrest of
members of opposition political and civic groups, long detention of suspects (sometimes in solitary cells)
widespread corruption and extortion.” Torture is outlawed, but is routinely employed against detainees.
According to a Freedom House Report, various intelligence agencies operate with impunity and opposition
activists have been arrested and detained without charge — some of these have disappeared while in
custody. Security forces routinely impede domestic travel, prevent demonstrations and disrupt meetings.”
According to an Amnesty International Report, cases of torture, disappearances and deaths in custody
have not been investigated in an independent and transparent manner. 7®

The judicial system is not an effective police oversight mechanism. Courts are subject to illegitimate
influence and corruption, and judicial appointments are made by the President. There have been instances
where military tribunals have exercised jurisdiction over cases of civil unrest.

Cameroon has had a human rights commission since 1990. The National Commission on Human Rights
and Freedoms (NCHRF) is subject to close Presidential control and as a result has not been very effective.
The Commission engages in promotional activities but avoids investigating and reporting cases of human
rights violations by the Government or security agencies.”

There are a number of non-governmental organisations working in the country. Their operation is not
restricted by government, but this is partly because of the nature of the issues addressed by them. There
are no groups looking at police or police accountability issues.
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Cape Verde

Cape Verde achieved independence in 1975 and was a one-party state until democratic elections in 1990.
There have been peaceful transitions to new governments following elections.

Cape Verde's constitution has been in place since September 1992. It recognises the state as a republic
based on the rule of law and recognition of human rights.”

Cape Verde's police“organisation dates back to the Public Order Police established in 1870. After
independence, a council of Cape Verdean police assumed responsibility for this force taking over from
Portugese police officers.” Through the 1970s and 1980s, police training and equipment were developed
with assistance from Cuba, East Germany and Portugal. In 1990, two special units were created — the Riot
Police (Corpo de Intervencao) and a VIP's Personal Protection Unit (Proteccao de Entidades).

A modernisation process in 1998 saw the inclusion of democratic values in the police mandate. It also
established four police units — the Judiciary Police (Policia Judicidria), Public Order Police (Policia de Ordem
Pdblica), Treasury Police (Guarda Fiscal) and the Maritime Police (Policia Maritima). Each of the units fall
under the control of the Minister of Justice and Internal Affairs, who is responsible to the Prime Minister.
The Judiciary Police is ‘a national body for crime prevention and investigation, assisting in the administration
of criminal justice.” The Public Order Police, which is headed by a General Commander assisted by
Deputy-General Commanders, deals with administrative matters and conducts criminal investigations.®°
This unit is made of civilian personnel with military-style trappings regarding hierarchy, discipline, honours
and salutes. The civilian Treasury Guard functions to ‘prevent and repress financial and customs offences’,
as well for surveillance, customs, fraud and tax, drugs, weapons, explosives and smuggling duties. The
Maritime Police is an armed force in charge of sea, ports, harbours and ships.®'

The Constitution gives police oversight responsibility to the President, the National Assembly, the
administration (led by the Prime Minister), the Courts, and auxiliary organs (including the Council of the
Republic, the Ombudsman and the Economic and Social Council).

The Minister of Justice and Internal Affairs has police oversight capabilities through police policy
development and implementation. The Minister has political responsibility for both the Public Order Police
and the Judiciary Police.®?

An Ombudsman was created by constitutional amendment in 1999. It is an independent body elected
by the National Assembly to protect citizen's rights and make recommendations to the administration to
prevent or address illegal or unfair actions.®

The Attorney General also has a direct police oversight role by considering complaints registered against a
police officer for criminal, civil, administrative or disciplinary offences with the Attorney General.®*

Other possible oversight agencies include the General Auditor and General Prosecutor (both appointed by
the President)® and the Courts.

A system of internal oversight is in place, through a complaints lodgement system at the police station
level. If a complaint is a disciplinary matter, Commanders are vested with the authority to exercise
disciplinary powers. For the Public Order Police, there is a Discipline Consultative Council headed by the
General Commanders, who determines the disciplinary actions to be taken.®
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Central African Republic

The Central African Republic achieved independence in 1960, but its post-independence history has been
marred by unstable governance and numerous attempted military coups (in 1965, 1981, 1988, 2001 and
2003).#" It has also been subject to a series of constitutions; the 1995 Constitution adopted by referendum
in 1994 was suspended by decree in 2003 following a military coup. A new Constitution was adopted by
referendum in 2004, maintaining several aspects of the 1995 Constitution.® The President has significant
power, including the authority to appoint the Prime Minister, other members of the Council of Ministers
and the judiciary.®° The Constitution refers to equality and human rights, prohibiting torture.*®®

The Central African Republic's first national police force was set up in 1946.%' The police were often used
as a tool of Government, and were also used to oppose military coups, leading to exchanges of gunfire
between the army and the police force on a number of occasions. After military coups, the army was
often favoured over the police organisation by new presidents. This led to increased military power and
undermined the police.®? The President has authority over all the security forces, which include the navy,
air force, national police, Gendarmerie, local police and the Presidential Security Unit.%

The police have been charged with ineffectiveness. Unlawful killing, torture, destruction of property,
pillaging, rape and abductions persist. Reportedly, the military is responsible for violent suppression of
political freedom. For example, in 2007, members of the military, the Central African Armed Forces (Forces
Armées Centrafricaines) were accused of executing suspected opposition group members. The criminal
justice system broadly has been critisised for corruption.®*

Some effort has been made to ensure police are adequately trained. In 1999, the Minister for Public
Security supported the United Nations Mission in the Central African Republic to increase police training.
This included advanced weapons training, developing skills for non-violent management of crowds and
reinforcing an anti-corruption culture.®®

The judiciary’s potential police oversight role is limited by a lack of independence. Although the Constitution
provides for an independent judiciary, the President selects judges and oversees the High Council of the
Judiciary and the High Council of Defence.%
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Chad

Chad has experienced internal conflict and instability since independence in 1960. The country is a
presidential parliamentary democracy, with an extremely strong president. Politics continues to be
dominated by the military or individuals with past military service. Elections are often characterised by
claims of irregularities and fraud. The current President, Idris Derby, took over in 1990 through a military
takeover (he has subsequently won the position by election).

The police force reports to the Ministry of Public Security and Investigation. Decades of civil wars and armed
insurrections have shaped the ruthless nature of the country’s security forces in Chad. The Government's
human rights record is very poor and political opposition is repressed. There have been cases of politically
motivated disappearances recorded.®” Security forces in the country have been accused of rape and assault
of detainees and violence against opposition and human rights activists.? Security forces ‘routinely ignore
constitutional protection regarding search, seizure and detention.®®

The judiciary is not an effective police oversight agency. Although it is guaranteed independence by the
Constitution, it is heavily influenced by the Government and it has ‘remained ineffective, underfunded,
overburdened, vulnerable to acts of violence, and subject to executive interference’.'® Government rarely
prosecutes security personnel who perpetrate abuse.

A human rights commission —the Commission Nationales des Droits de 'Homme (CNDH) was established
in 1993. On first look, the Commission has wide powers and enjoys relative independence. Membership of
the Commission is drawn from Government and civil society. Significantly, the Commission is empowered
to determine issues to be investigated, publish reports of its investigations and issue opinions on practices
of the police, torture, inhuman and degrading treatment, secret detention centres, secret transfers and
forced disappearances. However, the Commission has capitulated to Government pressure. As a result, it
avoids investigation of human rights violations by the Government and its security officials.™

The media is also restricted and has little opportunity to operate as an oversight mechanism. Amnesty
International reported that journalists were arbitrarily arrested, threatened and beaten by police in
2004.12
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Comoros

The Union of the Comoros (/'Union des Comores) is a parliamentary democracy of three semi-autonomous
islands.'®There is a constitution governing the union, although each island also has its own constitution. The
islands declared independence from France in 1975. A fourth island in the archipelago, Mayotte, remains
under French control.’The country has experienced at least twenty further coup attempts since the first
in 1976.7% Between 1990 and 2001 the islands were typically under the control of military government. The
current constitution dates to a 2001 referendum.™®

Each of the islands has its own local police force (for example, on one island, Grande Comore, there is
a local police force largely focused on immigration issues).'”” There is also a national paramilitary police
force (the Gendarmerie) distributed over each of the three islands. This national force has significant level
of power under a mixture of French and Muslim laws and is influenced heavily by the military, but has
not been accused of human rights violations.’® Police training is centralised and includes teaching in both
military tactics and human rights.'®

Comoros has a small army that includes a military contingency from France.”® The Union President has
power over a Presidential Guard (this used to be a private army controlled by mercenaries) and the defence
force, which has acted as a paramilitary unit to restore order and exercise public control."

Both the military and police carry firearms, although the number of weapons carried was reduced in 2000

and 2001, following a United Nations/Organisation of African Unity programme to halt firearms trafficking.
12

The judiciary is a potential police oversight body, but its effectiveness is reduced by a lack of independence.
Although the judiciary is nominally independent of the legislature and executive, there have been cases
where the influence of the executive or Ministers has been noted in Court."®

A further possible oversight mechanism is an annual report submitted to the Union’s Assembly by the
President.
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Democratic Republic of the Congo

The Democratic Republic of the Congo won independence from Belgium in 1960. In 1965, Colonel Joseph
Mobutu seized power in a military coup, renamed the country Zaire and ruled for the next 32 years.
Mobutu's reign is associated with human rights abuse, sham elections, brutal force and authoritarianism.™
Internal dissent and involvement in neighbouring ethnic conflicts led to a rebellion led by Laurent Kabila
toppling Mobutu in 1997 and the reinstatement of the name Democratic Republic of the Congo. Laurent
Kabila's son, Joseph, succeeded him as head of state following Laurent’s assassination in 2001. Joseph
Kabila negotiated a peace deal in 2002 and established a transitional powersharing government.m A
constitutional referendum was held in 2005 and democratic elections in 2006. Joseph Kabila won the
presidential elections.”The new Constitution enshrines respect for human rights and the rule of law.m”

Policing in the DRC has a long history following its establishment in 1885 and has undergone extensive
reorganisation under successive regimes. Following World War |, military and policing functions were split
between Garrison Troops (military) and Territorial Service Troops (police). In 1959, the Territorial Service
Troops were reconstituted into Gendarmerie Nationale. At independence, the Gendarmerie were integrated
into the military Armee Nationale Congolaise. In 1961, all police functions were merged into a centralised
policing unit in the Ministry of the Interior, the Police Nationale. In 1972, policing functions were transferred
from the Police Nationale to the Gendarmerie Nationale, under the Defence Department. This entrenched
presidential control of the police — the InspectorGeneral reported straight to the President. A civilian
police, or Civil Guard, was set up in 1984 and was used to intimidate and repress political opponents.™®

The main current police organisation (estimated 100-140 000 members) is the Police Nationale Congolaise
(PNC), which was formed in 1985, from the amalgamation of the Force Publique, Gendarmerie, Police
Urbaine, and Guarde Civile.

The other important police organisations are the judicial police or Police de Parquets, which are accountable
to the justice system, unlike the Police Nationale. They are the equivalent of detectives in an Anglophone
system. Current police reform proposals envisage a merger of these two types of police.

The police have been accused of unlawful killing, arbitrary arrest and detention, torture, repression of
political opposition and impunity. Corruption across all levels of government and government agencies
remains an issue. Indiscipline within the organisation continues to present problems. The force continues
to be seen as a tool of government. For example, there have been reports from Kinshasa that members
of the Presidential Guard have committed abuses against people sharing the main opposition leader’s
ethnic and tribal background.”® Parliamentarians and government appointees have also been accused of
committing similar abuses.'®

The police are being rebuilt with support from the British and South African Governments and the European
Commission. Information detailing donor assistance is limited. Some early aspects of reform were described
inthe GMRRR (Mixed Reflection Group on the Reform and Reorganisation of the PNC) 2007 Report. A Follow-
up Committee on Police Reform (CSRP) is now operating to realise the police reforms first conceptualised
by the CSRP Again, the European Commission and DFID are central players in this process.

The PNC is responsible to the Ministry of Interior, Decentralisation and Security (MIDS). The MIDS is
apparently considering strengthening its oversight capacity as part of the process of police reform that
has recently commenced.

The PNC themselves have recently established a division for internal monitoring — the Inspection-Generale
dAudit. The role of this division is not yet clear.

The internal accountability (discipline) system for the PNC is delegated by the Constitution to the Armed
Forces of the DRC - incidents of indiscipline by police officials are dealt with by the military justice system.
This has been heavily criticised by Congolese civil society.

The judiciary's role as an overseer may be limited. The Constitution includes a provision that judicial
decisions are enforced in the name of the President, which may result in illegitimate political interference
into court decisions.™ Also, the President has the authority to appoint and dismiss a judge without any
restriction.

There are a number of government agencies that have potential police oversight functions. These include
the National Electoral Commission (but only during election times), the High Authority of the Media and
Communication (also largely during elections) and the offices of the Public Prosecutors.™
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The Assembly and Senate Committees on Defence and Security also have oversight powers. These were
exercised early in 2008 — the InspectorGeneral of the PNC was called to appear before Parliament after
police shootings in the province of Bas-Congo. The inquiry was broadcast on television.

Local (Congolese) and international (such as Global Rights, Human Rights Watch) non-government
organisations and research groups play a role in providing independent, civil society scrutiny over the
behavior of the police.
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Republic of the Congo

The Republic of the Congo attained independence from France in 1960. Independence was followed by
presidential elections in 1961, but a military coup replaced democratic rule with a one party Marxist-Leninist
state in 1964. A period of political instability, coups, countercoups and political assassinations followed. In
1992, elections completed a transition to multi-party democracy, but political tension ahead of 1997 elections
led to conflict and the collapse of democracy. Elections were held in 2002 but were widely considered to
be flawed.

The Constitution was put in place in 2002 and separates the executive, legislative and judicial arms of
government. It guarantees rights and enshrines the rule of law.

The police have been associated with human rights abuses, including arbitrary detention.’ For example,
Colonel Serge André Mpassi has been held, with 11 others, without trial or charge since 2005."

At independence, the security sector was made up of the army and police forces. Under one-party rule,
the National Popular Army was set up, and the police were absorbed into this military agency in 1972. This
meant that police activities were militarised. In 1990, as part of the transition to democracy, the National
Popular Army was dismantled. A National Police Force was set up, with the express intention that it was to
be divorced from politics. The force included the Congolese Army, the Gendarmerie (state police) and the
Police Nationale (national police). The Police Nationale was a civilian force, but continued to be influenced
by a military approach. The National Police Force was restructured in 2003.12°

A system of internal police accountability is in place. The General Inspection of the Police Agencies assists
the Minister in the ‘general control of... police personnel” and for the upholding of rules and statutes
related to the police.’?® This body also exercises control over administration, discipline and human/financial
resources, while conducting investigations into police misconduct (aiming to enhance administration
of the police and financial accountability).’?” Other internal oversight mechanisms include the General
Management of the National Police (internal safety), the General Direction of the Surveillance of the
Territory, (intelligence) the General Management of Public Safety (public safety) and the Special Units
Command (control of special units).'®

The President oversees the police through the Ministry of Security and Public Order. The Minister of
Security and Public Order may be dismissed by the President for incompetence.

The Constitution creates the office of the Mediator of the Republic and is given responsibility for
government-community relations, including dealing with internal complaints within government agencies,
including the police.'®®

An Audit Office is mandated with oversight over public funds and agencies. This means that it has the
power to hold the police responsible for its finances.™°

The Supreme Court is the highest judicial authority and can exercise oversight where police conduct
is illegal. Other courts that have a role in police oversight include the Court of Appeal, County Courts,
Administrative Courts, Commerce Courts, Magistrates Courts and Labour Courts. Under the Constitution,
the courts are expected to proactively oversee the police.”™ However, the justice system is considered to
be repressive and antiquated,’™? limiting scope for effective oversight.

Further police oversight agencies in the Republic of the Congo include the Economic and Social Council,
the Council for Freedom of Communications and the Human Rights Commission.'
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Cote d'lvoire

Cote d'lvoire operates a presidential parliamentary system. The country has been engulfed by civil war
since 2002 and political rivalry between the Government and opposition groups has characterised the
country’s politics since independence in 1960. Since the outbreak of war in 2002, human rights violations,
in some cases by police, have become widespread.

The police force is under the control of the Ministry of Interior. The effective operation of the force is
undermined by internal divisions along ethnic lines. Security forces, including the police, have been involved
in extra-judicial killings to suppress opposition, politically motivated disappearances, arbitrary arrest and
detention, corruption and brutality and the use of lethal force to suppress demonstrators.'*

The police organisation is not subject to effective oversight or accountability, and the culture of impunity
is pervasive.

The judiciary does not operate as an oversight mechanism. Judges are not independent and ‘appointed
without tenure and are highly susceptible to external interference’.’*® In areas under rebel control, there is
no judicial system or mechanism to hold combatants accountable for their abuses.™®
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Djibouti

Djibouti is a semi-presidential republic. The country has experienced instability since independence in
1977 generally as a result of religious or political divisions. However, the current Government has been
described as ‘relatively stable’ and has been in power since a coup attempt orchestrated by the police
organisation failed in 2000."™*” In the same year, the Government signed a peace accord with a major
opposition group.™ The People’s Rally for Progress party is currently in power and dominates politics.™®

Djibouti has a National Police Force.

A referendum in Djibouti in September 1992 resulted in the approval of a multi-party Constitution. The
Constitution outlines human rights and freedoms protected by the state, including equality before the
law, the right to life, freedom, safety and integrity and the right to just treatment before the law,™° as
well as the right to freedom of opinion and expression.™! Article 16 of the Constitution states that no
person should be subjected to torture, maltreatment, inhuman, cruel, degrading or humiliating treatment.
It further stipulates that individuals, Government officials or any public authority guilty of such acts, either
through their own volition or by instruction, are guilty of an offence.

Despite constitutional and legislative provisions aimed at ensuring accountability of the police, as well as
some measure of civilian control, there have been reports of human rights abuse by the police.'*? Reports
claim arbitrary and lengthy detention, mistreatment of detainees and street-level police corruption.™

An ombudsman is in place, known as the Mediator of the Republic. The office aims to ‘better guarantee
the transparency [of] public services','* receives complaints related to the functioning of public services
including the police and armed forces, and makes proposals on legislative reforms.™® It performs a mediatory
role in instances of conflict between the public and public administration, after which recommendations
can be made to the administration being investigated or the Minister concerned.® The Mediator is also
responsible for mediating between the Government and non-government organisations, although this
function has not been successfully exercised.™’

The judiciary is not independent, which has lead to a failure to prosecute human rights violations.

Djibouti has a National Human Rights Committee for the Promotion and Protection of Human Rights, but
this committee has remained inactive over the past year.'*® The government has also made attempts to
improve human rights legislation through a national forum — opposition groups refused to participate in this
forum due to the Government'’s failure to respond to human rights violations and the lack of international
human rights groups’ involvement in the forum.™®

Djiboutian human rights groups, such as the Djiboutian Human Rights League (LDDH) and other non-
government organisations conduct investigations into human rights violations and police activity with
little restriction from the Government. Their recommendations, however, are not usually accepted by the
Government. The media is restricted.
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Equatorial Guinea

Equatorial Guinea gained independence from Spain in 1968.'° The first post-independence President
adopted a policy of a life term for the presidency and was overthrown in a coup in 1979 by Teodoro Oblang
Nguema Mbasago. Mbasago remains the President, having been re-elected in 1989, 1996 and 2002.
The 1996 and 2002 elections have been criticised.’™' The President has significant power, including policy
implementation and law making by presidential decree and vetoing draft laws passed by Parliament.”The
President can dissolve Parliament and appoint or dismiss military officials and the Council of Ministers
(which includes the Prime Minister, Cabinet Ministers and Deputy Ministers).'s®

The country’s Constitution is aligned with the Universal Declaration of Human Rights and other relevant
international agreements. However, the human rights reality is very different. The police have been
accused of unlawful arrest, detention and torture. Examples of abuse include the arrest and beating of 16
children between the ages of 5 and 16 by police, following direction by the Vice-Minister of Agriculture and
Forestry, who suspected them of stealing his personal belongings.”™ There have also been reports that
security and police officials arrested and harassed political opposition figures.'™®

Little information is available on the police organisation. There is an established military service, composed
of army, navy, air force and paramilitary forces. The paramilitary force received specialised training from the
French military."® Morocco and Spain have also assisted with military advice.™’

The judiciary is limited in its oversight role as key players, including the Attorney-General and judges of the
Constitutional Court are all appointed by the President. 1%

Government agencies that have a potential oversight role are also limited by presidential control. For
example, the Ministry of the Economy, Trade and Business Development oversees the financial institution
that manages state funds. This means that it could provide oversight over police budgets and performance.
However, tight presidential control of the Ministry means that this power is not exercised.

The media is extremely restricted. The government limits media freedom — the United States Committee
to Protect Journalists ranked the country in the top five most censored countries in 2006.'%°
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Eritrea

Eritrea, with its history of annexation, struggle for autonomy and border disputes with Ethiopia, achieved
independence in 1993. A transitional Government ratified the country’s Constitution in May 1997
Implementation, however, had not taken place at the time of writing.’®® Historical differences and border
disputes contributed to a war between Ethiopia and Eritrea from May 1998 to June 2000, culminating in
the signing of a final peace agreement — the Algiers Peace Accord — in December 2000."" Despite the
signing of the Peace Accord, since then, both countries have failed to engage in dialogue and there exists
what has been described as a ‘cold peace’ between the two countries.'®?

Eritrea’'s Constitution provides for the protection of a number of rights, stipulates that defence and security
forces are accountable to the law and are expected to be competent, productive and respectful.’® Article
14 of the Constitution protects the equality of individuals and Article 16 contains provisions protecting the
dignity of individuals and the right not to be subject to torture, cruel, inhuman or degrading treatment or
punishment. Article 17 is key as it protects the rights of detained persons, requiring that they be informed
of the reasons for their arrest and be brought before the court within 48 hours, failing which the detainee
must be released.

However, as the Constitution has not yet been implemented, these provisions are not enforced. For
instance, despite the Constitution guaranteeing freedom of religion, it seems that the police are largely
preoccupied with the enforcement of compulsory military conscription. Members of many religious groups
are arrested and allegedly mistreated, tortured, or detained incommunicado as punishment for religious
activities or objections to military service and consequent refusal to enlist.8

The Claims Commission —a body set up under the Peace Accord — found that the Eritrean police (as well as
military officials) were involved in cases of torture and violence against Ethiopians during the conflict. The
Eritrean Government was found guilty of ‘detaining Ethiopians in Eritrean police stations, prisons and jails
without justification and without minimum procedural rights, including the detention of several thousand
Ethiopian civilians during and after May 2000 without legal justification’.'®® Based on these accusations it
remains to be seen how effectively the police force respond to democratic principles of accountability.
Also, in 2003, the re-organisation and the placing of military officers in charge of police divisions led to
the granting of powers of arrest to the military, resulting in the part-militarisation of the police force and a
further move to control of security forces by the one-party government.'®

The state of conflict and failure to implement the Constitution has resulted in continued violations of
fundamental human rights. This has included banning private media, a lack of law reform, continued arbitrary
arrest and detention, unlawful killing and torture of detainees, prohibition of criticism of Government and
prevention of human rights groups working in the country.'®”

Police oversight is limited. There is an Office of the Auditor-General, provided for in the Constitution. The
Office was established in 1992 and is accountable to Parliament. It conducts audits of the Government
and in theory could hold all government departments financially accountable.'® Eritrea also has an
Attorney-General who may also directly or indirectly hold the police accountable for their actions. Judicial
independence — and the capacity of the judiciary to act as an oversight mechanism — is limited.

The only human rights organisation given permission to operate is Citizens for Peace in Eritrea, and it is
limited to supporting war victims.
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Egypt

Egypt gained independence in 1954. Egypt is a democratic socialist state with a presidential system.
Parliament consists of two Councils, one elected and the other made up of elected members and
presidential appointees. The President appoints the Prime Minister who, in turn, appoints the Cabinet.
Political opposition is restricted and a State of Emergency has been in place since 1981. The State of
Emergency is renewable every three years — the last renewal was in 2006. Parliamentary elections have
been marred by violence — including police shooting of voters.'®

The Constitution stresses the right to equality before the law. It maintains the right to litigation and personal
freedom, requires the treatment of detainees in a manner that respects their dignity and prohibits the
infliction of bodily or moral harm. It also guarantees respect for the right to privacy, freedom of expression
and peaceful assembly. The Constitution underlines the rule of law.

The modern Egyptian police force emerged in 1952 with the fall of the monarchy. Initially, the police largely
served the interests of the wealthy classes and relations with the general population were characterised
by fear and distrust. Subsequent reforms eased more draconian police powers."”® However, cases of
police brutality, partiality and impunity continue to be regularly reported.”' Thousands of people arrested
for political demonstration remain in detention — some for years — without trial, while torture and deaths
in custody are regularly reported.”? Police officers are poorly paid and corruption is rife. In 1986 the army
broke a police demonstration against low pay.'”

The force has around 122 000 members. There are also 60 000 security officers and a paramilitary security
force of 300 000 officers. The police are organised under the Ministry of Interior and are directly accountable
to the President. Article 184 of the Constitution sets up the police as:

an organised civic body and that the President of the Republic is its Supreme President. The
police perform its duties as to serve the people and ensure their peace and security. Also, the
police shall maintain order, public security and morals, and implement their duties in accordance
with the law.™

The Police Law (No. 109 of 1971) implements the constitutional framework. It states that the ‘police
undertake their mandate under the presidency and the leadership of the Minister of Interior, who issues
orders that organise all affairs of the police and their working systems. The police are responsible for
maintaining security, public order and morals, and the protection of lives, honour, property and money. In
particular, the police are tasked with the prevention and control of crime, as well as providing peace and
security to all people in all aspects. The police are required to perform their duties in accordance with the
|an175

The public experience of policing is at odds with this framework. Egyptian law deems peaceful strikes
and demonstrations as criminal offences and officers can apply this law brutally. Torture is a crime — and
there have been successful convictions of people accused of torture — but there is no systematic or robust
enforcement of anti-torture law.’” The United Nations Committee Against Torture has expressed concern
over the continuing torture and ill-treatment of detainees by police. Human rights organisations have
criticised the Ministry of Interior for not working to take robust action against torture perpetrators. The
police have — and use — considerable detention powers under the State of Emergency'’ (these detention
powers have been strengthened by anti-terror laws). Excessive use of force is a serious concern. For
example, in December 2005, police and security units forcefully ended a peaceful demonstration of 3000
Sudanese refugees. This resulted in 20 deaths, dozens of injuries and 1800 arrests (and detention of those
arrested in security camps).

Internal oversight of the police lies with Governors (policing is structured in geographic provinces headed
by a Governor) and the Director of Police. These positions are responsible for the implementation of
Ministry of Interior policies and operate as a central command. A Supreme Police Council is tasked with
devising rules and procedures for police.

There are a number of mechanisms for human rights monitoring. There is a General Directorate for Human
Rights within the Ministry of Justice and a Human Rights Directorate within the Ministry of Interior. There
are also a number of councils that monitor particular human rights, including the National Council for
Maternity and Infancy and the National Council for Women.

The most important human rights monitoring mechanism is the National Council for Human Rights, which

20 | POLICE OVERSIGHT IN AFRICA



was established in 2003. The Council aims to promote human rights and ensure consistency of Egyptian
law with international standards. For example, the Council recommended the amendments of articles
of the Penal Code and Criminal Procedure Act to bring the law into line with international principles.
Other Council activities include compiling regular human rights reports, visiting and reporting on prison
conditions, administering a system of complaints handling and setting up cross-government committees
for human rights dialogue (including a joint committee comprising of the Ministry of Interior, offices of the
General-Prosecutor and the Foreign Minister). The Council’s complaint-handling process received 4850
complaints until 2004 and 6000 complaints in 2007. According to the Council, key police-related ministries,
including the Interior, Justice and Attorney-General departments, are slow to respond to human rights
complaints, demonstrating that these agencies do not place sufficient importance of issues raised — and
recommendations made — by the Council.

There are 40 non-governmental organisations active in the human rights monitoring. Examples include
the Arab Organisation for Human Rights, the Egyptian Organisation for Human Rights, the Cairo Centre
for Human Rights Studies and the Al Nadeem Centre for the Psychological Treatment and Rehabilitation
of Victims of Torture. The activities of these organisations are restricted and applications for registration of
organisations have been turned down, preventing their operation.

The media is an important police oversight tool, particularly in emerging media. For example, video of
police torturing detainees released on several websites prompted the prosecution and imprisonment of
several of the officers involved. A film, /t's Chaos, which addresses issues of police torture, received wide
acclaim and uses actual footage of police using excessive force against demonstrators in 2005.
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Ethiopia

Ethiopia's political landscape has undergone significant change in recent history. 17 years of military and
communist rule ended in 1991, followed by a period of transitional government, implementation of a new
Constitution in 1994, parliamentary elections in 1995 and presidential elections in 2000."8 Border disputes
with Eritrea have threatened stability.

The 1994 Constitution protects the freedom and human and democratic rights of its citizens."® This
includes a prohibition of arbitrary arrest, cruel, inhuman or degrading treatment and forced confession.'®
It also states that government affairs should be transparent and public officials should be held accountable
for failing to fulfill their duties.'® Under the Constitution, elected representatives are accountable to the
people and the Constitution and have the power to legislate and set up a national police force. Particularly,
the Constitution sets out that ‘if the conduct of these forces infringes upon human rights and the nation’s
security, it [Parliament] shall carry out investigations and take necessary measures.'®?

Policing in Ethiopia is complex. Along with federal and local police, there are local militias that also operate
as local security forces.' The army is also involved in internal security through its border control role.
The federal police operates under the Federal Police Commission (headed by a Police Commissioner)
that is answerable to the Ministry of Federal Affairs. The Ministry is answerable to Parliament.'® The
federal police has acknowledged its own limitations, and recently established a reform process aimed at
professionalising the force.'®

There have been reports of serious human rights abuse by security forces in Ethiopia, including unlawful
killing, torture and mistreatment of detainees, arbitrary arrest and detention, violation of privacy and
criminal activity. e

The Constitution sets up an Auditor-General to ‘audit and inspect the accounts of ministries and other
agencies of the Federal Government to ensure that expenditures are properly made'.'® In practice it
seems that the Auditor-General is committed to this mandate and the Auditor has said that ‘it is incumbent
on business and the public sector authorities to exercise regulatory oversight’. He went on to outline
principles of good governance, such as accountability, transparency and social responsibility.'®® It is clear
that there is the potential for the Auditor to oversee the financial operation of the police.

A National Human Rights Commission and Ombudsman’s Office were established by law in 2000, but
have not been set up.'®

Parliamentary commissions are a possible future oversight mechanism. A commission was recently
established to investigate ethnic violence and the results, which implicated the military in violence, were
made public. This demonstrates the possible role parliament could play in holding police organisation
directly accountable for its actions.®

There are signs that the law-making process is becoming more open, encouraging the principles of
accountability, transparency and public consultation. For example, a draft media law that would have
restricted press freedom was recently opened up to public debate and workshops were on the law were
attended by government officials, private media and international consultants.' This is an encouraging
sign of increased public sector accountability.

Non-governmental organisations monitor police, justice sector and human rights activity. For example,
the Ethiopian Human Rights Council monitors and reports on human rights abuses.'? The International
Committee of the Red Cross is active in monitoring prisons and police stations and has assisted with
human rights training of police and military officials (at the Government'’s request).’™
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Gabon

Gabon became independent from France in 1960. Albert Bernard Bongo came to power in 1967 and a one-
party state was declared in 1968. A transitional constitution in 1990 legalised multi-party elections. This
election, and the series of elections that have followed, re-elected the ruling party and President, and have
been marred by claims of fraud.™*

The Constitution makes direct reference to a wide range of international human rights declarations and
treaties, including the Universal Declaration of Human Rights and the 1789 French Declaration of the
Rights of Man and the Citizen.

Information on the police force is not readily available.'® The security sector includes an army, air force,
navy and paramilitary troops. France maintains a small troop of soldiers in the county.'® The President
appoints all the officials of the military and police and is the final authority for national security and the
armed forces.’’

The police force is not viewed positively, and is associated with unlawful arrest and the torture of
detainees.®

The judiciary is independent and includes a number of police oversight mechanisms established by the
Constitution, including the Judicial Court (penal, social, commercial and civil matters) and the Administrative
Court (administration and law-making procedures).’® The Constitutional Court is the highest judicial
authority and hears applications from any citizen on laws that may be unconstitutional (by infringing on
fundamental rights).?° A Court of Accounts is the final authority over public finances, and so has a potential
police budget oversight role.?"

The media’s police oversight role is restricted by government control.2%
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Gambia

Gambia is governed by a presidential parliamentary system that vests enormous power in the President.
Elections in 2001 were judged to be relatively free.

The police force reports to the Secretary of State for the Interior. There has been criticism that the police
have engaged in harassment, arbitrary arrest, solitary confinement of suspects, protracted detention and
corruption. There have been examples of this conduct going unpunished, encouraging impunity.?®® The
National Intelligence Agency has the power to ‘search, arrest or detain any person, or seize, impound, or
search any vessel, equipment, plant or property without a warrant'.2*

The police has a human rights and complaints office based at its Banjul headquarters. No information is
available on the effectiveness of this internal accountability mechanism.

Judicial independence is guaranteed in the Constitution. A number of judges are appointed from other
African countries, including Nigeria and Ghana. The judiciary has been judged to ‘operate fairly and
vigorously.20

The office of the Ombudsman has an arrangement with the Inspector-General of the Police that allows the
Ombudsman to act as effective an oversight mechanism. Complaints made to the Ombudsman involving
the police are compiled, adjudicated and the decision is communicated to the Inspector-General. However,
this process has no relationship to internal accountability processes, and the majority of the complaints
considered by the Ombudsman relate to delays at the Attorney-General’s office (such as delays issuing
advice, delays getting post-mortem reports from government hospitals).

The country hosts some regional human rights organisations. These organisations do not serve as
oversight bodies, but do fulfill a watchdog role against police abuse. Non-governmental organisations
operate relatively freely.
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Ghana

Ghana gained independence in 1957 It has had periods of military rule, but has demonstrated peaceful
transition of power following democratic elections. The three elections held since 1996 have been
considered reasonably free.

The police in Ghana have been accused of substantial human rights violations, including the use of
excessive force, engaging in extra-judicial killings, torture of detainees, arbitrary arrest and detention.?%
Widespread corruption has also been reported.

Ghana's police are guided in their conduct by Police Service Instructions, which are developed by the
Inspector-General of Police under the Constitution and the Police Service Act. The instructions set out
different sets of conduct guidelines for senior and junior officers. However, the instructions are extremely
focused on internal conduct. This means that they are generally used by senior officers to punish more
junior officers, rather than assisting members of the public with a complaint. The Police Service Act also
sets out general conduct requirements.?%’

The instructions and legislative conduct requirements feed into internal disciplinary processes. An internal
disciplinary process begins with either a complaint from a police officer or the Police Intelligence and
Professional Standards Bureau (this external body is discussed later). The proceedings take place under
the Police Service (Disciplinary Proceedings) Regulations. There are two different processes depending on
the severity of the alleged offence —a simple summary process based on a written form or a more formal
process before one of a number of disciplinary bodies — a Regional Disciplinary Body, Central Disciplinary
Body, the InspectorGeneral or the President. Disciplinary processes are generally handed by one of the
disciplinary bodies, with appeals going to the Inspector-General.?%®

Different processes have been used by the Ghanaian police to deal with complaints against the police
since the early 1970s, when suggestion boxes were put into police stations to collect public and internal
complaints and suggestions. In the late 1970s, this system was replaced by a Public Complaints Unit, based
in police headquarters. The Unit was mandated to receive public complaints, conduct investigations and
penalise officers for misconduct. This morphed into a Special Police Command Unit (from the early 1980s
to 2001), a Monitoring and Inspection Unit between 2001 and 2005 and the current Police Intelligence
and Professional Standards Bureau. This mechanism ‘has proved to be more active and engaged than its
predecessor bodies’.?®® It has dealt with a high volume of cases — in the period from January to November
2005, it handled 356 complaints. 80 of these were dealt with inside the Bureau, 32 were referred out
within the police organisation, 86 cases were sent to the Inspector-General, while 156 remained under
investigation at the end of the period.?™

The first of Ghana's web of external oversight mechanisms is the Police Council. The Council is a
constitutional body tasked with advising the President on policing policy, with a focus on recruitment. It
advises on the appointment of officers, hears appeals from internal disciplinary processes and a range
of general policing issues. The Council has been in place in one form or another since 1953, when it was
set up in response to recommendations of a 1951 inquiry into policing in Ghana. It was enshrined in the
Constitution in 1969, but has been disbanded for periods of military rule and spent a period of time in 2005
and 2006 dormant, after the President failed to appoint its members. Over its history, the Council has been
considered ineffective as an oversight mechanism.2"

The Police Council is underpinned by a network of Regional Police Committees. These Committees are
tasked with supporting the Police Council with regional advice. They are constituted by the local Minister
of State, the two most senior police officers in the region and a representative for each of the Attorney-
General, regional House of Chiefs and a local lawyer.2"?

Ghana has a human rights commission, the Commission for Human Rights and Administrative Justice.
This constitutional body is mandated to look into human rights complaints, injustice, corruption or
unfair treatment by a public official. It can also look into administrative complaints regarding the way
state agencies, including the police, are working. The Commission can call for parties in a conflict to
negotiate, report on a junior officer's conduct to a more senior officer, apply for an injunction or challenge
unconstitutional laws. The Commission has been in place since 1993. It is the main independent body
dealing with police complaints (between 1995 and 1998 it received 1000 police-related complaints from
the public). The Commission has been hampered by the recommendatory nature of its powers and a lack
of police co-operation. It is also tasked with a broad range of other roles outside policing.?™
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Executive government plays a police oversight role. The Ministry of Interior is responsible for maintaining
Ghana's internal security. In practice, it has performed an oversight function by appointing high-level
Committees of Inquiry into deaths related to police misconduct and the nexus between illegal drugs and
the police. The Ministry of National Security is a relatively new body (it was established in May 2006)
and co-ordinates Ghana's national security approach. It has the power to investigate complaints of police
misconduct. Finally, the Attorney-General’s department has a role as part of its responsibility for bringing
charges for serious offences, and for empowering the police to bring charges for less serious offences.?'

Question time in Parliament has been used as a police oversight mechanism, although this has mainly
focused on police resourcing issues. Parliament can also play a role in police oversight through the
Parliamentary Select Committee on Defence and Interior. This is a group of 18 members mandated to look
into defence and internal affairs issues. The Committee exercises oversight in a number of ways, including
calling for investigations into police malpractice, bringing the InspectorGeneral before the Committee to
respond to questions, reviewing the police annual report and promoting public education around policing.
In practice, the Committee falls short of these responsibilities (for example, it reviewed the annual report
for the first time in 2006 — in previous years, it had not even questioned the police organisation’s failure to
table the report).?™®

The effectiveness and impartiality of Ghana's judiciary has been questioned, compromising its role as a
police oversight mechanism. The Chief Justice is appointed by the President, acting in consultation with
the Council of State and the approval of Parliament, while other judges are appointed by the President
acting on the advice of the Judicial Council (in consultation with the Council of State and with Parliament'’s
agreement). Judges have been associated with corruption scandals, sometimes also involving the police.
The court system also hears appeals from internal police disciplinary processes.?'®

Under the Constitution, the President may appoint a Committee of Inquiry to consider matters of public
interest, including policing matters (the Council of State can recommend a Committee and Parliament can
also request that one is put together). A Committee is usually given terms of reference and time frame and
asked to provide a report and recommendations to the President. The President must respond formally to
a Committee report.?"”

Civil society in Ghana is active in monitoring police conduct. For example, the Legal Resources Centre
runs a legal aid clinic for victims of human rights abuse — half of the cases reported to the centre involve
police misconduct. There are also a number of civil society organisations involved in systemic reform of
the police, including the Commonwealth Human Rights Initiative, Africa Security Dialogue and Research,
the Centre for Democratic Development, the Legal Resource Centre and the Media Foundation for West
Africa.?®

Ghana's media, and particularly its news and radio outlets, highlight police misconduct. Despite constitutional
protection of freedom of expression, the media has to deal with defamation claims, arrest and detention,
property damage and censorship, which all threaten its police accountability role.?'
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Guinea

Guinea is governed by a single political party dominated by the military. There are concerns that the
constitutional guarantee of free and fair elections have been violated in previous elections that were
characterised by intimidation and fraud.

The police force reports to the Ministry of Security. Freedom House has criticised the Government's
human rights record as poor.??® Police conduct has born out this concern, with reports of extrajudicial
killing, brutality, corruption, impunity, arbitrary arrest and impunity.?*'

There is no effective police accountability framework. The judiciary is ‘infected by corruption, nepotism,
ethnic bias, and political interference, and lacks resources and training’.??? The media is restricted by
Government control. There are several non-governmental organisations operating in the country, despite
restrictions.
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Guinea-Bissau

Guinea-Bissau gained independence from Portugal in 1974. It has experienced military rule, periods of civil
war and political instability since this time. The current President was brought to power following elections
in 2003.228 The Constitution enshrines democracy, the rule of law and human rights.

The long period of political instability has left the police without the skills to interrogate suspects. This has
resulted in the use of brute force and coercion to collect evidence. The police are also associated with
human rights abuses, arbitrary exercise of their powers, illegal search and detention without charge.?** The
country is used as a transit point for the illegal drug trade and allegations have been made that high-level
security staff are involved. This level of corruption would make effective internal police oversight next to
impossible.??®

The police are under the direction of the Ministry of Interior and are responsible for the maintenance
of internal peace and security. There is little institutional confidence or legitimacy, which has been
compounded by the presence of United Nations and West African peacekeepers who have carried out
policing functions, particularly quelling unrest. Private security agencies are often better equipped and
trained than the police.??¢

The Constitution provides for a number of organs that may serve as oversight organs, including the
presidency, the Council of State, the Prime Minister, the National Assembly and the judiciary.??’
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Kenya

Kenya gained independence in 1963. Its political history is a mixture of autocratic, multi-party and single-party
rule. Multi-party politics has been in place since 1992228 and the 2002 elections saw a peaceful transition
of power from the Government to the then opposition. The contested 2007 election saw widespread
violence and accusations of election rigging, before peace was brokered between the government and
opposition. A government of national unity was introduced and a truth and reconciliation process begun.
During the 2007 election period 1200 Kenyans were killed and 300 000 displaced.

Kenya has two distinct policing agencies. Both of the branches of the police — the national force and the
administration police (a legacy of a separation of policing into urban colonial areas and rural tribal areas who
now also operate in urban Kenya) — along with other security forces, fall under the Ministry for National
Security and Provincial Administration, which is in the Office of the President.??® Under section 5 of the
Police Act, the police force resides under the command of the Commissioner of Police, who exercises this
command by issuing Force Standing Orders. The Administration Police Commandant is responsible for
the Administration Police. The Commissioner of Police answers to the President. The Act also sets out the
force's functions, organisation and discipline.?°

There are reports of significant levels of police misconduct. Reported misconduct includes torture and
mistreatment of detainees and corruption. A public survey revealed that the police are perceived as
the most corrupt agency in the country.?®’ Prosecution of police officials for abuse of power is rare and
complaints procedures against police involve the investigation of incidents by police themselves.Z? To
counter police corruption, the Government has substantially increased police salaries and has arrested and
charged a number of police officials for various criminal offences.?*

There are two mechanisms of internal oversight of police in Kenya. Complaints procedures are set out
in the Force Standing Orders and Police Manual. Complaints are considered by fellow police officers.
Conviction can result in removal from the force, but is not mandatory.?®* A special internal Court of Inquiry
may be established.?® This Court is made up of two or more officers and reports to the Commissioner.
The limitations of the internal system are illustrated by low levels of conviction or action —in 2005, just 5%
of officers who faced capital offences were punished, while those who committed other forms of human
rights violations were either transferred to other stations or retired.?®

The Commissioner of Police also has the power to conduct internal investigations into alleged police
misconduct. The Commissioner has exercised this power. For example, the Commissioner investigated
a case where police allegedly used live ammunition to fire on a group of demonstrators. However, this
investigation has been criticised for not considering the actions of a number of police officers allegedly
involved in the conduct.?’

A key external police oversight body is the Kenya National Commission of Human Rights. The Commission
is created by legislation and is described as the ‘Government’s human rights watchdog agency’.?®
The Commission is considered to be more independent and better resourced than previous attempts
at a government human rights oversight agency. It is mandated to protect and promote human rights.
Its functions include investigating complaints, advising the Government on issues related to victim
compensation and conducting prison and police station visits (more often than not, the police have
prevented access to police stations).?%®

In September 2008, the Government of Kenya established a Police Oversight Board to receive and evaluate
complaints from public and the police officers against their colleagues and recommend appropriate
action.?40

The Attorney-General also has a role to play in police oversight. The Attorney-General is empowered
to order inquests into unlawful killings by police. It has been reported that, of 45 reported incidents of
unlawful killing in 2004, only 3 were subject to an inquest.?*! There have also been complaints by a local
non-governmental organisation that the Attorney-General has not responded to its requests.?*?

The Auditor-General'’s functions include conducting annual audits of all public accounts of the Government
and all accounts of officers and authorities of the Government. In theory, this means that the Auditor
General should ensure the financial accountability of all Government departments, including the police. It
is not clear how effective this power has been in practice.?*

Parliament has the power to oversee the police. This is undertaken both through the use of parliamentary
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questions as well as the committee system, and in particular the Departmental Committee on
Administration, National Security, and Local Authorities and the Departmental Committee on Legal Affairs
and Administration of Justice. The Public Accounts Committee scrutinises budget allocations and annual
reports. It is recognised that the Kenya Parliament’s oversight capacity in respect of policing has not been
developed and accordingly it has played a limited role in this area.?**

Non-governmental and human rights organisations are a critical part of Kenya's oversight framework.
For example, the non-governmental Kenya Human Rights Commission aims to achieve the ‘monitoring,
documenting and publicising’ of human rights violations’,?*® including monitoring police conduct and
receiving complaints against the police.?*® Another organisation working on human rights issues is the
Independent Medico Legal Unit, which conducts investigations into the deaths of individuals in police
custody or as a result of police action and allegations of torture. The group investigates a number of
potential police misconduct cases each year.?*

Other police oversight mechanisms in Kenya include the media and church groups. Journalists have been
subject to intimidation and arrest and the country is witnessing the increased use of libel laws to silence
the media.?*®
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Lesotho

Lesotho is a parliamentary constitutional monarchy that gained independence in 1966. Under the
Constitution, the King is a ceremonial head of state with no executive power or political power. The
country has experienced significant levels of instability, with coups and violent protests culminating in
an intervention by South African and Botswana armed forces operating under the aegis of the Southern
African Development Community in 1998. Constitutional reforms have since restored political stability.

Lesotho's Constitution protects a number of fundamental rights and freedoms including the right to
life,?*® personal liberty?® and freedom from torture or inhuman or degrading treatment or punishment.?’
It also contains a requirement that arrested persons be brought before court within 48 hours of their
arrest.?® Section 22 affords aggrieved individuals the opportunity to approach the High Court for redress
in the event that their rights have been violated or are under threat and the High Court is empowered to
make ‘such orders, issue such process and give such directions as it may consider appropriate’ for the
purpose of enforcing or securing the enforcement of the rights under threat. Chapters Xll and XllI of the
Constitution concerning the Ombudsman and the police force, respectively, also contain provisions that
have implications for police accountability.

Responsibility for the maintenance of law and order lies with the Lesotho Mounted Police Service (LMPS),
which is established under the Constitution?s® and falls under the authority of the Ministry of Home Affairs
and Public Safety. The Commissioner of Police has overall command of the LMPS. The country is divided
into three regional police districts, each of which is headed by an assistant commissioner of police.

Since 1998, the Government has undertaken a number of police reform initiatives. These have included
the introduction of independent policing oversight mechanisms, revision of the police training syllabus to
include human rights, and training new police recruits on the UN Convention Against Torture. The service
is currently being restructured to improve its effectiveness. However, in its country report on Lesotho for
2005, the US Department of State observed that while the Government generally observed human rights,
there were reports of violations of human rights by the security forces, including torture and excessive use
of force against detained persons.?® The service is constrained by a significant shortage of resources.

The Lesotho Mounted Police Service Act of 1988 (Police Act) provides for a number of oversight mechanisms
including an Inspector of Police, an independent Police Complaints Authority and a civilian Directorate of
Policing. Section 21 of the Police Act establishes an Inspector of Police that has responsibility to monitor
the effective and efficient functioning of the police force. The Inspector also makes recommendations to
the Minister responsible for the police in regard to the performance of the police service. The Act also
provides for a civilian Directorate of Policing that is tasked with overseeing the police and incorporating
a standards control component. It serves as a link between the office of the Inspector of Police and the
Minister. The Police Service Amendment Bill 2003 amended the Police Act to ensure that all organs of
state assist the Authority in its duties. The Ombudsman Act of 1966 governs the terms of office of the
Ombudsman, as provided by article 134 of the Constitution. It defines the powers of the Ombudsman and
the procedures for filing a complaint with the Ombudsman.

The Police Act sets out processes for discipline of police officers. A Complaints and Discipline Section
receives and investigates complaints concerning police abuses of power. In 2005, the Section received a
total of 11 complaints of physical abuse and neglect of duty by members of the LMPS.2%5 While 2 of these
complaints were found to be without substance, it is unclear what action has been taken with regard to
the remainder.

The Criminal Procedure and Evidence Act of 1981 provides for the correct procedures concerning arrests,
use of search warrants and seizure of property. The law requires the police to obtain a warrant prior to
making an arrest. Suspects must be informed of the charges against them within 48 hours of arrest and
their families must be notified of their detention. In practice, however, the police do not always comply
with these requirements.?%

The Police Complaints Authority is an independent oversight body that monitors questionable police
conduct and addresses grievances against the police. It was established in 2003 and became fully
operational in 2005.%5” The Authority is empowered to investigate complaints of police misconduct and
make recommendations of disciplinary action to the Commissioner of Police and for prosecution to the
Director of Public Prosecutions.?® However, the Authority has expressed concern that the Police Act limits
the functions of the Authority because it does not give the Authority powers of search and seizure or the
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power to summon police officers.?®® The Police Complaints Authority may further be limited by the fact
that it cannot receive complaints directly from the public, since complaints from the public are referred to
it from the police.?°The Police Amendment Bill 2003 contains conferred more powers on the Authority by
obliging all organs of state to co-operate with it. In 2005, the Authority received 48 complaints and, at the
end of the year made recommendations concerning disciplinary action to the Minister of Home Affairs and
Public Safety.?8' No action appears to have been taken with regard to these recommendations.

The Office of the Ombudsman, which is established by section 134 of the Constitution and reports to
Parliament, investigates violations of the rights of citizens by public and private sector agencies. The
powers and functions of the Ombudsman (including entry and inspection of premises) are defined in the
Ombudsman Act of 1996. The main function of the Ombudsman is to receive and investigate allegations
of injustice from aggrieved persons against government agencies and statutory corporations or officials
and employees of such organisations, and to recommend remedial action where he or she finds that a
complaint has been proven.?®? In the event of non-compliance, the Ombudsman is required to make a
Special Report to Parliament. The Ombudsman also submits annual reports to Parliament. It should be
noted, however, that the Ombudsman’s work is limited by a shortage of resources.?®®

The Defence Commission, which is provided for in the Constitution, has responsibility for the appointment,
discipline and removal of members of the Defence Force, members of the Police Force and members of
the Prison Service.?®* The Commission decides on the appointment of the Commissioner of Police and
the latter is responsible for the administration and discipline of the police ‘subject to any direction of the
Defence Commission.?® In this way, the Commission may hold the police accountable.

A Directorate on Corruption and Economic Offences was established in 1999. Under the Act, the
functions of the Directorate are to investigate complaints, prosecute corruption (subject to the direction
of the Directorate of Public Prosecutions), prevent corruption and perform a public education role. The
Directorate is empowered to investigate any complaint of corruption against a public body, including the
police service.

The Ministry of Justice, Human Rights and Rehabilitation has a Human Rights Unit whose functions
include disseminating information on human rights for law enforcement agencies and other interested
groups, providing human rights training for law enforcement agencies and other interested groups and
monitoring domestic legislation to ensure its compatibility with international human rights instruments. 26

The courts and the constitutional offices of the Attorney-General and Auditor-General can also hold the
police to account. Under the Constitution, the courts are empowered to decide cases including those
involving violations of constitutional rights and to make appropriate orders for the enforcement of such
rights.

The Attorney-General heads the Directorate of Public Prosecutions and is required to ‘take necessary
legal measures for the protection and upholding of [the] Constitution and other laws of Lesotho'.?¢’ The
Constitution gives the Director of Public Prosecutions the responsibility of instituting and undertaking
criminal proceedings against any person, including errant police officials. The AuditorGeneral conducts
annual audits of public accounts.?® This is important financial and performance oversight of the police.

A number of non-governmental organisations also act as accountability mechanisms. These organisations
include the Transformation Resource Centre (TRC), Women and Law in Southern Africa (WLSA), and the
Lesotho Council of NGOs (Lecongo). The TRC advocates for, amongst other things, reform of the police
service in order to reduce incidents of police brutality and abuse of power.
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Liberia

Liberia is a republic with a presidential parliamentary system of government. The country has been
ravaged by a civil war that erupted in 1989 and has experienced periods of both democratic and repressive
autocratic rule. A transitional government, supported by significant international assistance, successfully
conducted elections in 2005 and the country is being rebuilt.

The periods of civil war destroyed Liberia’s police force. Under successive brutal regimes in the 1980s and
1990s, the police were used by governments to repress opposition. During the civil war, media and human
rights groups were subject to surveillance and harassment by security forces. In August 2003, public
confidence and respect for the police and security services had deteriorated to its lowest level.?®® Since
the end of the war, a new police organisation has been established by the United Nations Civilian Police
(UNICIVPOL) programme. In 2004, 15 000 peacekeepers and 1000 civilian police were deployed as part of
the international assistance package and this led to a decline in human rights abuses by police. However,
the current force is associated with numerous atrocities. This has been blamed on ‘inadequate police and
civil authorities; striking deficiencies within the national judicial system’.?”°

The Liberian judicial system does not provide effective police oversight. It is considered to be ‘subject to
executive influence, corruption, and intimidation by security forces’.?”’

The Liberia National Law Enforcement Association serves as watchdog and offers recommendations with
regards to the evolution of professional police.
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Libya

Libya has been governed as a Jamabhiriya (People’s Republic) since a coup in 1977 The country is a direct
democracy, governed by a series of local congresses and committees and a national General People's
Congress.

Libya's Constitution, the Green Document, upholds human rights and guarantees freedom of movement,
freedom of expression and the right to litigate.?’? Rights are also established under Law Number 20 of
1991 on the Consolidation of Freedom. This act promises equality before the law and the rights to bodily
integrity, privacy, movement and litigation. The act also prohibits torture and violation of dignity.

Libyan police and other security forces are governed by legislation (Law Number 10 of 1992) (Police Law)
and regulations issued by the General People’s Committee for Justice. The General People’'s Committee for
Justice determines the structures and mandates of the police. Under the Police Law, the functions of the
police are to maintain state security, public order and protect the lives and honour of citizens. The Police
Law also sets out that security is the responsibility of all citizens, places responsible for reporting crime on
members of the community and empowers the police to use force.

There is a strong emphasis on volunteer and citizen involvement in policing, based on a document known
as the Guide on People’s Security. Part-time volunteers authorised to carry weapons are used to maintain
security and public order. A system known as Local Self Security is in place, where local residents
contribute to policing duties on a volunteer basis. Tasks include guard duties and patrolling. This system is
managed within local communities by a Local Self Security Co-ordinator who is responsible for the local
programme, in accordance with policy set by the General People's Committee for Justice and the Local
People's Security of the Congress. This role is often taken on by retired military or police officers.

A related security agency is the People’s Security which operates under the Office of Security and
Information of the General People’s Committee. The mandate of the office is to co-ordinate security and
information, provide a daily compilation of relevant events for the Secretary and investigate and report on
issues as required.

Libya's criminal justice system is characterised by repressive and brutal practices. Police agencies have
been accused of employing torture and long periods of detention.?”

Police officers are subject to internal oversight. Under the Police Law, officers are tried by their immediate
senior. The Law also grants the General People’s Committee for Justice the right to set up a Tribunal to
consider police misconduct.

Police are also explicitly subject to judicial oversight under the Police Law.?” The Law also sets out a
series of penalties for misconduct, including warning and dismissal. Legislation states that the judiciary
is independent.?’® The President of the High Court is elected by the General People’'s Congress. As well
as the courts performing an operational oversight role, in 1994, the High Court was granted a mandate of
legislative judicial review.

In 1989, the Government established the Libyan Arab Committee for Human Rights. The government has
also established committees to look into particular cases of alleged misconduct. For example, in April 2006
a committee was established to investigate the death and disappearance of prisoners at a Tripoli prison in
1996.

Civil society is extremely restricted. The state controls the activities of civil society and restricts freedom of
expression.?”® There have been some issues raised by groups, despite these restrictions. For example, in
2003, a number of non-governmental organisations raised issues of torture and violations of the freedoms
of prisoners. In particular, the Al-Gathaffi Charity Institution criticised the security apparatus and called for
investigation into deaths in custody. This may have contributed to the Government committee set up in
1996 to investigate the Tripoli prison matter.
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Madagascar

Madagascar achieved independence in 1960. Its independence history has been marked by periods of
instability and autocratic rule. The signing of the Panorama Convention in 1991 was followed by a new
Constitution in 1992 and the country officially became a multi-party democracy in 1993.2”7 However,
Madagascar's politics are largely dominated by the President and his party, Tiako-I-Madagasikara (TIM, or
‘I love Madagascar’).?’8

The Constitution includes basic rights provisions but there is no enforcement of sections related to arbitrary
arrest or the use of torture.?’® There have been attempts to remedy this, in particular a 1997 amendment
of the Criminal Procedure Act to safeguard suspects against police brutality and torture.?°

There are two police agencies. The National Police are responsible for urban areas and the Gendarmerie
Nationale are responsible for policing outside urban areas.?®’ The National Police falls under the Ministry
for Public Security, whereas the Gendarmerie falls under the Ministry of National Defence. The army
is involved in supporting policing operations.?®? The National Police has been described as ‘capable and
professional’, notwithstanding the limited resources available to it and the prevalence of corruption.

Police accountability is a problematic issue. There are a number of mechanisms, but they are largely
inoperative or ineffective. Judicial oversight is rendered ineffective by a lack of evidence or corruption
of the judiciary.?®® The National Commission for Human Rights has been inactive since 2002 due to non-
replacement of members whose term has ended (it is the responsibility of the Government to replace
members). %4

Madagascar has an Ombudsman or Office of the Mediator. The Constitution provides for an ‘independent
agency’ to promote and protect human rights, but it was a decision by the National Assembly in 1994
which resulted in this role being assigned to the Office of the Mediator. The Mediator is responsible
for submitting annual reports and has distributed brochures to inform the public of their human rights.
However, it seems that the Office of the Mediator's effectiveness may be limited as it relies on moral
persuasion rather than direct action.?®

There is an Office of the Attorney-General that, in theory, is free to act independently.?® Also, the audit office
is tasked with, amongst other things, supervising ‘the accounts and management of public enterprises’
and therefore could hold the police accountable on financial and performance grounds.?®”

An anti-corruption strategy was launched in 2004 that has implications for the widespread corruption
within the police. The strategy included the creation of an Independent Anti-Corruption Bureau, an anti-
corruption tribunal and a system for receiving public complaints of corruption.?8®

The government has permitted the independent monitoring of detention centres by the International
Committee of the Red Cross (ICRC). It has also allowed the operation of local international human rights
organisations that have the potential to play a valuable police oversight role.?®®

Media freedom has been threatened by the government. Journalists have reported being threatened for
criticising government action or policy, reducing the potential of the press to operate as a police oversight
mechanism.
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Malawi

Malawi obtained independence in 1964. Three decades of authoritarian single-party rule ended with multi-
party elections in 1994 under a provisional Constitution that came into full force in 1995. The period of
single-party rule was characterised by state-sponsored violence, repressive policing and human rights
violations.?%

The current Constitution includes a comprehensive bill of rights and restricts police powers in a number of
respects. The Constitution protects the right to life, personal liberty, human dignity and prohibits torture,
cruel, inhuman or degrading punishment, corporal punishment and arbitrary detention. Police are also
prohibited from compelling a person to make a confession that may be used in evidence against them.
While the Constitution provides for the incorporation of international human rights standards into national
law,?®" parliamentary practice has spawned uncertainty concerning how international agreements are to
enter into force.?%?

The primary responsibility for law enforcement and maintenance of order lies with the National Police
Force, which is established under the Constitution and falls under the authority of the Ministry of Home
Affairs and Internal Security. The police force is headed by an Inspector-General of Police appointed by
the President and confirmed by the National Assembly. The Constitution provides that the police ‘shall
be an independent organ of the executive’ whose function is the protection of public safety and the
rights of persons in Malawi according to the prescriptions of this Constitution and any other law'. The
police force enjoys only such powers as are necessary for the protection of the rights guaranteed in the
Constitution and the maintenance of public safety and public order in accordance with the stipulations of
the Constitution and the law.2*The Constitution also provides that members of the police force are subject
to the 'direction of the courts and shall be bound by the orders of such courts’. The police force is regulated
by the Police Act of 1946, which provides for its organisation, discipline, powers and functions.

It has been observed that the police force is generally inefficient and poorly trained due to insufficient
funding.?®* Other problems negatively impacting on the effective functioning of the police force are
corruption and impunity.?® There has been considerable reporting on human rights abuse by police. In 2001,
the Special Rapporteur on Prisons of the African Commission on Human and Peoples’ Rights reported
claims of police beatings and ill-treatment of suspects.?®® In 2004, the US Department of State observed
that while the government generally respected human rights, there were reports of human rights violations
including the use of excessive force by the police and arbitrary arrest and detention.?®” Similarly, Amnesty
International reported incidents of torture and ill-treatment of suspects in police custody and some cases
of deaths in police custody or as a consequence of the use of excessive force by the police.?®

In recent years, the government has engaged in extensive training of police officers in human rights
and public order management to improve accountability.?®® For example, the government-supported Staff
Development Institute offers a training programme for police officers that includes a component on human
rights and constitutional law.3® Other notable reforms include efforts to repeal or amend oppressive
legislation and to introduce civilian oversight of the police. An example of this is the Police Bill proposed by
the Malawi Law Commission in 2003, which provides for independence of internal police disciplinary bodies
and establishment of various civilian oversight mechanisms, including an independent Police Complaints
Commission.®® The Bill also includes a provision to the effect that the protection of fundamental rights and
freedoms should be one of the general functions of the police service.3%?

The Constitution provides for a number of mechanisms that may be used to hold the police accountable.
For example, Chapter X provides for an office of the Ombudsman with power to investigate ‘any and all
cases’ of injustice, while Chapter X| establishes a Human Rights Commission to address human rights
violations and to promote human rights. Chapter XlI provides for an independent Law Commission with
the power to review and makes recommendations on legislation. The Constitution also provides for a
Police Service Commission with responsibility for police appointments, discipline and dismissals.

The Police Act was enacted during the colonial era and is outdated and inconsistent with the Constitution.
Consequently, the Law Reform Commission has recommended the adoption of a Police Bill that provides
for a lay visitor scheme and an independent Police Complaints Commission with power to investigate
complaints against the police and to investigate deaths or injuries in police custody. The Ombudsman Act
elaborates on the powers, duties and functions of the Ombudsman.

The Criminal Procedure and Evidence Code sets out procedures for arrest, search and seizure of
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property. The Code gives accused persons the right to challenge the legality of detention, access to
legal representation and to be released on bail or to be informed of charges against them within 48
hours. However, these rights are seldom respected in practice. The Code also deals with the question
of confessions made by detained persons. Section 176 of the Code provides that any confession
is admissible in evidence provided it was made by the accused person and that it is materially true.
It is notable that the High Court has found that this provision is inconsistent with the Constitution.
Under the Constitution, the Minister responsible for the police ‘shall ensure that the discipline and
conduct of the Malawi Police Force accords with the prescriptions of (the) Constitution and any other
law’. However, matters of police discipline are detailed in Part V of the Police Act, which is effectively a
code of conduct. The Act includes a list of disciplinary offences that a police officer may be charged with.
In particular, it provides that any police officer who uses unwarranted violence on any person in custody
shall be deemed to have committed an offence and that the offence may be investigated and tried and the
offender punished. This provision effectively requires compliance with the prohibition on torture or cruel,
inhuman or degrading treatment or punishment. Penalties include arrest, reprimand, dismissal or reduction
in rank. The Act further provides that any complaints concerning police misconduct must be submitted to
the police leadership for investigation. In a study published in 2002, Amnesty International stated that the
internal processes that investigate complaints against police officers and take disciplinary action against
them are ‘neither independent nor transparent.*® In 2005, however, an inspection of a police station by
the Inspector-General of Police led to the arrest, trial and imprisonment of two police officers who were
found to have abused detainees.®*

The Human Rights Commission was created as part of the transition to a multi-party democratic system.3%®
The Constitution establishes the Commission with powers to monitor, audit and promote human rights
guaranteed in the Constitution.®® The Commission also has the power to investigate human rights
violations, including violations by the police, and to litigate on behalf of victims of police abuse. The powers
and functions of the Commission are provided for in the Human Rights Commission Act of 1998. The Act
provides that ‘the Commission shall be competent in every respect to protect and promote human rights
in Malawi in the broadest sense possible and to investigate violations of human rights on its own motion or
upon complaints received by any person, class of person or body’. The Commission is given broad powers
to hear and obtain any necessary evidence, to conduct searches (with a warrant issued by a magistrate)
and to exercise ‘unhindered authority’ to visit detention centres ‘with or without notice’. The Commission
is accountable to Parliament. However, the functioning of the Commission is adversely affected by severe
financial and human resource constraints that have created a backlog of cases, delayed production of
reports and failure to enhance human rights monitoring.3%’

The Constitution also establishes the office of the Ombudsman, which is ‘completely independent of the
interference or direction of any other person or authority.*® The Ombudsman is mandated to investigate
‘any and all cases where it is alleged that a person has suffered injustice and it does not appear that
there is any remedy reasonably available by way of proceedings in a court or by way of appeal from a
court or where there is no other practicable remedy.** The Ombudsman is empowered to direct that
'appropriate administrative action’ to redress grievances be taken or to recommend to the Director of
Public Prosecutions the prosecution of government officials responsible for infringements of human rights
and other abuses.®"° The powers and functions of the Ombudsman are elaborated in the Ombudsman Act.
However, the powers of the Ombudsman are circumscribed by legislation that requires a warrant and a
three-day waiting period to gain access to government records. Further, the activities of the Ombudsman
are subject to judicial review.®" In practice, while the Ombudsman has been vigilant in attempting to
prosecute police officers who abuse their powers and to provide compensation for victims of police
abuses, the police often frustrate the work of the Ombudsman, especially in regard to investigations into
police torture and brutality.

The Anti-Corruption Bureau, which commenced operation in 1998, aims to prevent and control corruption.
The Bureau is headed by a Director and falls under the policy direction of the Minister of Justice, although
it reports to Parliament annually. Under the Corrupt Practices Act, the Bureau has power to take necessary
measures for the prevention of corruption in public and private bodies. Members of the public service —
including the police —may be investigated and prosecuted by the Bureau. However, there has been a failure
to prosecute public officials accused of corrupt practices. This failure has been largely attributed to the
‘competing powers of the Anti-Corruption Bureau (ACB) and the DPP".3'2 In particular, the requirement that
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the ACB obtain the consent of the prosecutor before a case can be sent for prosecution has occasioned
‘delays and impunity’.3"

The Constitution provides for a Police Service Commission with responsibility for police appointments,
discipline and dismissals.®™ The Commission is empowered to appoint persons to hold offices in the
police force (other than the Inspector-General of Police). The Commission also has powers to exercise
disciplinary control over officers, including removal officers from duty. The Commission is made up of a
Justice of Appeal or Judge nominated by the Judicial Service Commission, a member of the Civil Service
Commission, the Inspector-General of Police or a senior police officer nominated by the Inspector-General,
the Ombudsman and a legal practitioner nominated by the President.3®

Civil suits can be instituted against the police and damages awarded by the courts in appropriate cases.®'®
The courts may also hold the police accountable by refusing to admit into evidence confessions shown
to have been procured through torture. However, the Malawian judicial system is generally inefficient
and suffers from problems that include poor record-keeping, a shortage of trained personnel, heavy case
loads and lack of resources.®" The problem is further compounded by a lack of access to the courts by the
majority of the population due to poverty and the prohibitive costs of legal services.3'®

Parliament also plays an important oversight role during budget debates and ministerial question time as
well as through its Committee on Defence and Security. Through these processes, Parliament may be able
to influence policing strategies and use of police resources.

Since 1999, Community Policing Forums (CPFs), where members of the community and the police work
together to combat crime have been established in most sub-districts. However, the impact of CPFs as an
oversight mechanism is weakened because their role is not defined in law. Further, there is no provision
for members of the community to visit police stations to check conditions of detention. The new Police
Bill addresses these shortcomings to some extent. For instance, it provides for the establishment of an
Independent Police Complaints Commission, a Lay Visitors Scheme and Community Policing Forums.
All of these mechanisms may play an important role in holding the Malawian police accountable for their
actions.

The Law Commission, an independent institution established under chapter Xl of the Constitution,
may also hold the police accountable indirectly. The Commission is empowered to review and make
recommendations relating to the repeal and amendment of laws for conformity with the Constitution and
applicable international law. In this regard, the Commission has undertaken a comprehensive review of the
police legislation and prepared a draft Police Bill (discussed above).

Civil society organisations can play a crucial role in policing oversight by providing training workshops for
members of the police and generally raising public awareness of human rights issues. In particular, non-
governmental organisations have played a significant role in the Malawi Police Organisational Development
Project — a donorfunded police reform initiative focusing on providing technical assistance to and building
capacity for the police — through public awareness campaigns and law reform advocacy. Civil society
activities are co-ordinated by the Council for Non-Governmental Organisations in Malawi (CONGOMA) and
the Human Rights Consultative Committee, a network of 40 Malawian civil society organisations. Leading
human rights organisations include the Centre for Human Rights and Rehabilitation (CHRR) whose mission
is 'to contribute towards the protection, promotion and consolidation of good governance by empowering
rural and urban communities in Malawi to increase awareness of and exercise of their rights’,®'® the Centre
for Advice, Research and Education on Rights (CARER) which monitors human rights abuses and provides
legal advice concerning arbitrary arrest and police brutality and the Civil Liberties Committee (CiLiC) which
undertakes lobbying, advocacy and litigation activities.
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Mali

Mali has been independent since 1960. It operates under a presidential parliamentary system of government
and is moving towards full democracy. Until 1990, the country was under dictatorial rule, but since 1992
elections have been held and described as substantially free and fair. The Government’s human rights
record is considered to be good, although cases of police brutality have been reported.32°

The Malian security system is made up of the army, air force, gendarmerie, National Guard and the police.
The police and the gendarmerie are supervised by the Ministry of Internal Security and Civil Protection.
The police and gendarmerie share responsibility for internal security, but the police are responsible for
urban security. The police is organised into a number of divisions under effective civilian oversight. Each
district police unit is supervised by a commissioner who is accountable to a regional director at national
headquarters.

The justice sector in general, including the police, is plagued by corruption, underresourcing and executive
interference.

The judiciary is not free and is therefore compromised as a potential police oversight mechanism. Of
particular concern is the Ministry of Justice's power to suspend judges.®?' However, at times the courts
have delivered bold judgments, even against the Government.

The Government established a human rights commission, the Commission Nationale Consultative de
Droits de I'’Home, in 1996. The law that established the Commission provides that membership should
be drawn from across civil society — from human rights organisations, unions, religious communities,
legal organisations and medical institutions — and also include human rights experts. As at 2000, the
Commission had not been formed.%??

Media is vibrant and free and non-governmental organisations operate freely. There are several active
human rights non-governmental organisations in the country, including the Malian Association of WWomen
Lawyers.
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Mauritania

The Islamic Republic of Mauritania obtained independence from France in 1960. From 1984 to 2005, the
country was subject to repressive rule. A coup in 2005 led to a 2007 election that is considered to be the
fairest conducted in Mauritania’s history. Ethnic tension between the country’s black, white and black
moorish populations is an ongoing issue.*2The country is faced with political uncertainty, border issues,
racial division, human rights abuse, slavery and low levels of economic development.

The 1991 Constitution establishes the country as an Islamic republic, with Islam the religion of the state
and citizens. The President is afforded significant levels of power under the Constitution, including the
power to appoint the judiciary. Fundamental rights are guaranteed, except where Islamic (Sharia) Law is
applied.®?* In practice, Sharia Law has become the main law, with a western-law approach at the President’s
convenience.

Mauritania's police are modeled on the French system, with an armed force, a Gendarmerie, a National
Guard and a National Police. The Gendarmerie falls under the supervision of the Defence Ministry and
functions as an internal security system, applying both military and civilian laws. It was separated from the
military in 1987 but is still answerable to the head of the military and maintains military ranks.3? The National
Guard is ‘responsible for working with other police forces and security agencies, and maintaining and
restoring public order’.32¢ The National Police is responsible for general policing, public order maintenance
and ‘preparing routine reports on legal infractions, providing security intelligence, frontier surveillance,
control of arms and munitions, and enforcing rules concerning meetings and public gatherings.?” The
National Police hierarchy consists of Agent, Inspector and Commissioner. There have been allegations that
the hierarchy is biased against black Mauritanians and Toucouleur descendants.3%®

The police are associated with substantial levels of abuse, including torture of detainees and excessive
force. In 1993, an internal police disciplinary committee held officers culpable for a number of deaths
in 1991 and 1992. The officers were subsequently pardoned.®”® An allegation of excessive use of force
followed a police attempt to control a student protect that resulted in the fatal shooting of a protestor.3°

Effective police oversight is prevented by the level of presidential control of both the police and government
agencies (including the courts, Parliament and the High Islamic Council). The Minister responsible for policing
takes direct instructions from the President and all police policies require the President’s blessing.
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Mauritius

Mauritius gained independence in 1968. It is a parliamentary democracy headed by a Prime Minister,
Council of Ministers and a National Assembly. There is currently a power-sharing arrangement between
two coalition parties — the Mauritian Socialist Movement (MSM) and the Militant Mauritian Movement
(MMM). Mauritian politics have been described as open and vigorous'.>*!

The Constitution has basic provisions protecting that human rights and freedoms and provisions to restrict
police powers.33?

The Mauritius Police Force is accountable to a police commissioner and falls under the Minister of Internal
Security.**The police force also has its own policing charter and a code of ethics.®* The Police Act of 1974
addresses police powers. The Act is outdated lacks the necessary provisions to ensure a democratic police
force. A Code of Ethics emphasises the duty to uphold human rights, use only minimal force and ‘accept
personal accountability’ for actions and omissions.

Police violence is endemic. Commentators have noted that ‘police brutality it would seem forms part of
the Mauritian culture and it is very often believed that it is the only successful way to advance an inquiry.®®
Police brutality, particularly to gain confessions from detainees, continues to be a problem, partly due to
the lack of legal aid provided to individuals upon arrest.®%®

Complaints against the police are dealt with internally through the Police Complaints Investigation Bureau
(CIB), which was created in 1999.%%7 This process is overseen by the National Human Rights Commission
(NHRC) in that complaints received must be reported to the Commission by the CIB and the outcome of
CIB investigations are submitted to the Director of Public Prosecutions.*¢ However, the public are required
to lay complaints at a police station, and the investigation is still conducted by the CIB. This means that
the investigation does not take place independently from the police organisation as police members may
monitor and enquire on the progress of the investigation.®¥ Also the success rate of the CIB is low since
only a very small percentage of complaints reach the courts for prosecution of police members (of the 119
complaints received between 1999 and 2000 only 6 were referred to the courts).34°

The National Human Rights Commission was set up by the Protection of Human Rights Act of 1998 and
began operating in April 2001.3*' The Act stipulates that the Commission may investigate complaints made
againstthe police, unless already being investigated by the Ombudsman, the Director of Public Prosecutions,
the Public Service Commission or the Disciplined Forces Services Commission (a commission created by
the Police Act mandated to liaise with the President on disciplinary and other such issues).?* The Human
Rights Commission may also conduct investigations on its own volition and is required to attempt the
resolution of complaints through a conciliatory process. Criminal cases that do not achieve successful
conciliation may be forwarded to the Director of Public Prosecutions.®* The Commission has been
actively investigating complaints related to human rights violations, visiting detention centres and making
recommendations. It received 150 complaints through November 2004, of which 24 were complaints
against police brutality and 6 complaints were made against police use of force to extract confessions.3*
However, the Commission has limited powers, cannot compensate victims of police abuse and relies on
the Ministry of the Interior or the Police Commissioner to facilitate the investigation.3*

The Constitution also provides for an Ombudsman. The Ombudsman is appointed by the President and
its functions include the investigation of maladministration and fraud — including of the police — and has
investigatory powers, including the power to subpoena.®*® However, the Ombudsman may only make
recommendations that are submitted to the relevant government agency and the Prime Minister.3#

The District and Intermediate Courts Act stipulates that a death in police custody must be followed by a
judicial inquiry organised by the Magistrate of the District in which the death took place, the findings of
which are then to be sent to the Director of Public Prosecution for review.38

Mauritius has a Government Audit Office, provided for by the Constitution, which has jurisdiction over
federal, provincial and local governments, statutory bodies and local government authorities. Although the
Audit Office may requisition records its powers are limited in many ways as it is not empowered to search
and seize documents, seek testimonials or ‘take punitive action and/or impose surcharges'**° It is also
financially dependent on the National Assembly. These factors may hamper its efficacy as an oversight tool
to ensure financial accountability of the police and other departments.

The Constitution also provides for an Attorney-General. In theory, the Attorney-General could play some

POLICE OVERSIGHT IN AFRICA | 47



role in ensuring convictions of corrupt officials (including the police), although in practice it is not clear to
what extent this potential power is exercised.

The Independent Commission against Corruption may also hold the police accountable through its
investigations of corrupt practices.3®°

The media serves an oversight role as it is independent, considered to be active and expressive and is
generally allowed to operate without restriction.3s
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Morocco

Morocco is an democratic constitutional monarchy, with power divided between the King and Parliament.
The King appoints the Prime Minister and a Cabinet (the Cabinet is appointed on the advice of the Prime
Minister). The King also has the right to relieve the Cabinet and Council of Parliament, issue decrees
to implement laws, appoint senior military and civil service officials and ratify international agreements.
Parliament is elected.

The Constitution has been substantially amended since independence in 1956. The last amendment,
in 1996, established a Constitutional Council, Prosecution Investigation Committees and a two-council
legislative body.*%? The Constitutional Council is a 12-member body, with a Chair appointed by the King,
that decides whether law is compatible with the Constitution. The Constitution protects the rule of law,
equality before the law, gender equality, freedom of movement and expression and the rights to peaceful
assembly and privacy.®® Torture is a crime.®%

The security apparatus includes several overlapping police and paramilitary organisations. The National
Police is made up of 55 000 personnel and is part of the Ministry of Interior. It includes the National
Brigade, the main federal investigative body, which is responsible for investigating violations of the criminal
code. The National Police also includes border and immigration services. The National Intelligence Service
and Auxiliary Forces are also departments in the Ministry of Interior. The Intelligence Service has 8 500
personnel and the Auxiliary Forces 25 000 personnel. The Royal Gendarmerie is a paramilitary force of
29 000 personnel reporting to the Ministry of Defence that is responsible for law enforcement in rural
regions.

Under the Constitution, the judiciary is independent. Judges are appointed by the King on recommendations
of the High Judiciary Council.*® The King also chairs the High Judiciary Council, which is the body that
had administrative power over the judiciary. Generally, oversight of the judiciary is the responsibility of the
Ministry of Justice.

A Consultative Council for Human Rights was established in 1990. It is mandated to promote human
rights principles and compile reports on the human rights situation in Morocco. It also has the power to
visit prisons and detention centres. In 2004, the Council visited 9 prisons, 10 administrative detention
centres and 10 infancy protection centres.® The Council set up a Bureau for Grievances and a Committee
for Redress and Reconciliation to look into human rights violation between 1956 and 1999. Some human
rights organisations have expressed reservations about the Council on the basis of government and
monarch control.

A Ministry for Human Rights was established in 2004.

There are a number of human rights organisations active in the human rights field in Morocco. Notable
organisations include the Moroccan Association for Human Rights (established in 1979) and the Arab
Organisation for Human Rights (established in 1988).

POLICE OVERSIGHT IN AFRICA | 49



Mozambique

Mozambique attained independence in 1975. Its independence history has been dominated by a civil war
between the ruling Front for the Liberation of Mozambique party and the rebel Mozambique National
Resistant Movement. The civil war ended with the signing of UN-brokered peace agreements in 1992 357
The end of the civil war also marked the beginning of a period of political transformation and constitutional
reform.

Mozambique's Constitution reinforces the fundamental rights provisions of the 1990 Constitution. It
declares that the country is governed by the rule of law and fundamental rights and freedoms.®% The
Constitution protects the rights to life, physical and moral integrity,®®® personal liberty and security.*® It
prohibits torture and other cruel, inhuman or degrading treatment®®’ and the use of evidence obtained
through coercion. The state is liable for damages caused by illegal acts of its agents (including police
officers) and citizens have the right to complain to government authorities for the restitution of their
rights (or in the public interest). The Constitution incorporates international agreements®? and norms of
international law into the national law®®and requires that constitutional principles concerning fundamental
rights should be interpreted and incorporated in accordance with both the African Charter on Human and
Peoples’ Rights and the Universal Declaration of Human Rights.

During the country’s civil war, the police force did not operate in many parts of the country. In the places
where it did, it was a fighting arm of the Government.®®* The police have been radically reformed since
this time. Under the Constitution, the police are tasked with guaranteeing law and order, safeguarding the
security of persons and property, ensuring respect for the democratic rule of law and strictly observing
fundamental rights and freedoms of citizens. The police have responsibility for law and report to the
Ministry of the Interior. The police organisation is made up of three main branches. The first is the main
police force responsible for public order and security (Ordem e Seguranca Publica), the second is the
Criminal Investigative Police (Policia de Investigacao Criminal, or PIC) and the third is the Special Forces
(Forcas Especiais). The Special Forces are sub-divided into a number of specialised units, including the
Rapid Reaction Force (Forca de Intervencao Rapida, or FIR), the Forces Responsible for Protection (Forca
de Proteccao de Responsaveis), the Border Guards (Forca de Guarda Fronteira) and special task forces
dealing with various crimes.3 The police are regulated by the Statute of the Police and are headed by
the Commander-General (Commandante General). Police powers and responsibilities are set out in the
Statute of the Police, Criminal Procedure Code 1929 (Codigo de Processo Penal) and the Penal Process
Code 1852.

It is important to note that a number of problems prevent the police from effectively discharging its
responsibilities. These include insufficient staff, lack of resources, poor remuneration, corruption, extortion
and a culture of impunity.3®

Human rights abuse by the police has been reported. Agencies singled out for criticism include the Rapid
Reaction Force, the public order police and municipal police officers.®” In 2005, there were reports of
deaths in police custody, excessive use of force against public protestors, harassment and arbitrary
detention of journalists.%®®

In recent years, the Ministry of the Interior has taken steps to improve police performance through training.
In 2000, the Academy of Police Sciences (Academia de Ciencias Policiais, or ACIPOL) was established to
provide ‘intensive technical and professional degree-level training to selected high cadre officers/®® The
ACIPOL syllabus includes modules on law and human rights.

The police organisation exercises internal oversight. The 1999 police regulations provide for a disciplinary
body located within the central leadership of the police.®® According to the Ministry of Interior, nearly 750
police officers were disciplined (including 260 dismissals) in 2005.%"

The police service has established a system of Public Complaints Books, where complaint books are kept
police stations and posts to enable members of the public to lodge complaints against police misconduct.®”?
However, according to the Mozambican League for Human Rights (LDH), very few complaints have been
submitted to the Public Prosecution Service.®® The reasons for this are unclear.

Under the Constitution, the Attorney-General has responsibility for protecting and promoting human rights
and is required to ‘supervise and defend the established legal order’ and to ‘promote compliance with the
law’. In practice, however, the Attorney-General's office is alleged to be incompetent, prone to corruption
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and negligent in its duties.®” In particular, there are very few prosecutions of police officers that abuse
their powers.

The potential oversight role of the judiciary is weakened by serious understaffing — with slightly over
1000 officials including 184 judges, serving a population of approximately 19 million.®”® Further, most
Mozambicans are unable to access the courts due to ‘financial and physical barriers’.3%®

The Procurator-General is empowered to initiate a complaints process against a member of the police and
to carry out investigations. This is a form of external oversight. For example, in 2005, investigations by the
Procurator of Manica Province led to the arrest and charging of 14 police officers with various offences
including assault, extra-judicial execution of suspects, extortion and theft.®”” An important oversight role is
performed by magistrates attached to the Procurator-General's Office who are empowered to review and
confirm detentions within 48 hours of arrest.

The Constitution provides for an independent ombudsman elected by two-thirds majority of Parliament.®’®
The main function of the Ombudsman would be to protect rights and safeguard fairness and compliance
with the law in public administration. The Ombudsman would review cases submitted and make non-
binding recommendations to relevant bodies with a view to correcting illegal or unjust acts or omissions
of the public powers or to improving services.®”® The Ombudsman would also note defects in the law or
suggest amendment or revocation of legislation. Under the Constitution, all public departments and officials
would be obliged to collaborate with the Ombudsman. In April 2006, the Assembly began debating a bill
establishing the office of the Ombudsman.®? It is unclear whether this bill has been passed into law.

Prior to 2005, the police included an independent Anti-Corruption Unit. The Unit effectively investigated
and prosecuted a number of high profile cases.®®' In September 2005, the Unit was upgraded to a Central
Office for Combating Corruption with increased staffing and resource.#?

An important external policing oversight mechanism is the Legal Affairs and Human Rights Committee of
the National Assembly, which has investigated police corruption in the past.

Mozambique does not have a large number of non-governmental organisations dealing with police
abuses of power. However, some organisations have played a notable police oversight role through
human rights awareness campaigns, reporting on police abuse of power or provision of legal aid services.
These organisations include the Mozambican Human Rights League (Liga Mocambicana dos Direitos
Humanos, or LDH), Human Rights and Development (Direitos Humanos e Desenvolvimento, or DHD),
the Mozambican Association for Women Lawyers (Associacao Mozambicana das Mulheres de Carreira
Juridica, or AMMCJ), the Women's Association for Law and Development (Associacao Mulhre Lei e
Desenvolvimento, or MULEIDE), Women and Law in Southern Africa (WLSA) and the Rural Organisation
for Mutual Assistance (Organizacao Rural de Ajuda Mutua, or ORAM). The LDH conducts visits to police
detention facilities around the country and reports annually on police abuses. The objectives of DHD
include promotion, protection, creation and development of public awareness of the protection of human
rights. The organisation undertakes human rights research, training and education and provides support
and counseling to victims of crime and human rights violations.

The media has also played a critical oversight role through exposure of abuses of power by public officials.
For example, in 1995, the Minister of the Interior was removed from office largely as a consequence of
media pressure. %3
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Namibia

Namibia has been independent since 1990, after a period of being administered as a territory of South
Africa. During South African rule, apartheid laws were applied. After independence, many members of the
apartheid-era police force remained in the police force of the newly independent state.

The Constitution acknowledges that the ‘recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is indispensable for freedom, justice and peace’ and guarantees
a number of internationally recognised human rights standards.®®* It protects the rights to life, liberty and
human dignity, and prohibits torture and other cruel, inhuman or degrading treatment or punishment®
as well as arbitrary arrest and detention. It also provides that arrested persons must be brought before a
court of law within 48 hours®® and affords individuals whose rights have been violated the opportunity to
seek legal redress.®®” The Constitution further establishes a number of police accountability mechanisms
including the Security Commission, the Ombudsman, the ProsecutorGeneral, and the Auditor-General.

The Constitution provides for the establishment of a Namibian Police Force to ensure the maintenance
of internal security and law and order. The duties of the police are defined in the Police Act of 1990. The
Police Act provides for the establishment, organisation, administration, powers and duties of the police. It
also regulates the appointment, promotion, discipline and discharge of members of the force. The police
organisation is headed by an Inspector-General of Police who is accountable to the Minister of Home Affairs
and Immigration. Under the Police Act, the InspectorGeneral has the power to discharge members of the
force, institute disciplinary proceedings against members and increase penalties for certain offences under
the Act. A 1999 amendment of the Act provides for the removal of the InspectorGeneral and a process
for disciplinary proceedings against members of the police force. The police includes a paramilitary wing,
the Special Field Forces.

Each of Namibia's police regions has a Complaints and Discipline Unit that is empowered to investigate
complaints against members of the police force. These Units may also initiate legal or internal disciplinary
proceedings against members of the police force for abuse of power or misconduct.

The police mission statement includes a reference to ‘due consideration for fundamental rights and
freedoms'.38 However, the police have been accused of perpetrating human rights violations. In 2005,
reports of police abuse included use of excessive force, detention that resulted in death or injury, arbitrary
arrest and the imposition of length pertrial detention periods.® It is unclear whether police officers were
prosecuted or disciplined for these offences. As of December 2005, police officers alleged to have tortured
suspects during a 1999 separatist uprising had not been formally disciplined or charged.3®

Attempts at police culture change have been made. For example, a human rights training course and
manual developed by the Legal Assistance Centre have been used in police training.

An Office of the Ombudsman is established by the Constitution. Independence of the Ombudsman
is guaranteed. The Ombudsman is appointed by the President and reports annually to Parliament. The
Ombudsman Act sets out the functions and powers of the office. Functions include receiving and
investigating complaints concerning human rights violations, abuses of power and corruption by public
officials.®®' Powers include the power to access information, issue subpoenas and impose penalties for
failure to assist with investigations.®®?At conclusion of an investigation, the Ombudsman may report its
findings to senior officials, facilitate a negotiated settlement, refer the matter to the ProsecutorGeneral
or institute legal proceedings. Concerns have been raised over a lack independence of the Ombudsman
reflected in a process of preliminary investigations resulting in complaints being referred to internal police
discipline units.

An Anti-Corruption Commission is set up by legislation and has the potential to act as a police oversight
mechanism. The enabling legislation, the Anti-Corruption Act, establishes the commission, defines
corruption offences and sets out measures for the prevention of corruption. The Commission is mandated
to investigate and prevent corruption. The Commission began operating in 2006. It has powers of arrest but
is required to report offences to the Prosecutor-General where it appears that an offence has occurred. The
Prosecutor-General than determines whether or not to prosecute. The Commission also has an advisory
and public education role.

A Security Commission is contemplated by the Constitution and set up by the Security Commission
Act. The Security Commission has an oversight role in its function of making recommendations to the
President on the appointment of the InspectorGeneral of Police.
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A further oversight mechanism is the Auditor-General. The Auditor-General is established under the terms
of the Constitution. The office holder is appointed by the President on the recommendation of the Public
Service Commission and with the approval of the National Assembly. The functions and powers of the
position are set out in the State Finance Act of 1991 and includes holding the police accountable through
financial and performance audits.®®® The AuditorGeneral is required to report annually to the National
Assembly.

The judiciary is another potential oversight avenue. The Court has made decisions that have held the
police accountable for rights violations. For example, in Dresselhaus Transport cc v Government of the
Republic of Namibia,*** the Supreme Court stressed that, as an organ or agency of government, the police
is constitutionally obligated to respect and uphold constitutional rights.

Under the Commissions Act of 1947 the President is empowered to appoint commissions to investigate
matters of public interest. This may include concerns around policing.

National non-governmental organisations concerned with police abuses of power include the Human
Rights and Documentation Centre (HRDC), the Law Society of Namibia — Committee on Human Rights,
the Legal Assistance Centre (LAC), the National Society for Human Rights (NSHR) and the Council of
Churches of Namibia.** The HRDC and the NSHR have been involved in human rights training.
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Niger

Niger gained independence from France in 1960. Until 1993, it was governed by one-party or military
regimes. Some measure of political liberalisation has taken place.

The police force is controlled by the Ministry of Interior and is responsible for law enforcement in urban
areas. Human rights abuses have been reported — particularly related to corruption. There are related
reports of police ineffectiveness due to a lack of resources.3%

The judiciary lacks independence, adequate training and resources and does not operate as an effective
police oversight mechanism.

Non-governmental organisations in the country operate openly. However, harassment of journalists was
reported in 2004.3%
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Nigeria

Nigeria is a federal constitutional republic. It has been independent since 1960.

The police force is set up by the Constitution. In the late 1990s, the President directed that the size of
the police organisation be increased by 40 000 recruits annually. Between 1999 and 2004, the force grew
from 165 000 officers to nearly 310 000. This rapid increase occurred with a corresponding expansion
in training capacity and has posed serious problems as reports of police corruption and brutality have
increased. Issues associated with the Nigerian police include brutality, extra-judicial killing, arbitrary arrest
and detention, impunity and unwarranted use of lethal force.3%

Nigeria's Constitution sets out elaborate provisions for police oversight. The first layer of oversight is the
Police Council, which is made up of the President, the Governor of each state in Nigeria, the Chair of the
Police Service Commission and the InspectorGeneral of Police. The Council is mandated to oversee the
organisation and administration of the police (not operational or staffing matters), generally supervise the
police and advise the President on the appointment of the Inspector-General of Police.

The second layer of oversight is the Police Service Commission. The Commission is made up of a Chair
and between 7 and 9 members as set out in legislation. Under the relevant act, these members must
be drawn from a cross section of the community and include a retired judge, a retired senior police
officer and representatives of each of the chamber of industry and commerce, media, women and human
rights organisations. The Constitution empowers the Commission to appoint police officers (except for the
Inspector-General — this power sits with the Police Council) and dismiss and exercise disciplinary control
over the police. The Commission’s scope to play a key police oversight role is significant.

Nigeria also has a National Human Rights Commission. The Commission has the power to investigate
human rights violations. It was established under a military regime noted for severe repressive actions.
Despite resource and political constraints, the Commission has occasionally made strong statements
critical of government conduct.®*® However, the Commission’s findings are only advisory and it does not
possess any prosecutorial or quasi-judicial powers.

Nigeria has a strong non-government sector that includes human rights organisations fulfilling a police
watchdog role. Organisations include the CLEEN Foundation, Constitutional Rights Project and Human
Rights Monitor.
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Rwanda

Rwanda gained independence in 1962. Decades of instability, one-party rule and violent conflict, both within
and across its borders, culminated in genocide in 1994. One-party rule was again imposed following the
genocide, but a transition to democracy began with multi-party elections and a constitutional referendum
in 2003.4%° The Constitution adopted the same year contains potentially conflicting provisions limiting
civil and political rights (particularly regarding political organisation).*”" It is also been noted that ‘although
the Government led by the Rwanda Patriotic Front has achieved rapid institutional reconstruction and
relatively good bureaucratic governance... it has also conducted a fundamentally flawed ‘democratisation’
process..."4%?

In 2000, during the transition to democracy, a new civilian-based, national police force was created.
Making a break from previous military influence over the police, the force is under the authority of the
Minister of Internal Security, while national defence is the responsibility of the Minister of Defence.*® A
CommissionerGeneral and two Deputy Commissioners head up the police force.

The new police organisation was created to work in partnership with communities and be ‘accountable
to them [and] for safeguarding the Human Rights of all people in Rwanda.“** The functions of the police,
outlined in the Constitution, are ‘safeguarding the fundamental rights guaranteed by the Constitution and
the law’, accountability to the community, developing harmonious collaboration with the community and
community-focused performance reporting.4®

Aspects of police conduct have been criticised, while other aspects have been supported. Amnesty
International has reported concerns including unlawful or arbitrary arrests and detentions, abuse and
torture of suspects and detainees and intimidation, harassment and physical abuse of journalists, political
opposition and non-government organisations.*® Amnesty International also reported that up to one third
of all arrests and detentions were unlawful and in violation of the Code of Criminal Procedure.*’” Positive
reports are also made. Amnesty noted that in 2004 ‘there was little problem with corruption or discipline
within the police force due to national pride, strict training, and close monitoring. This could be related to
the Government's commitment to root out corrupt police officials, through identification and dismissal of
corrupt police officers.4%8

The United Nations Development Programme has developed a programme to assist police training,
supported by foreign donors. The police have been given human rights training, including the use of non-
lethal force and professionalisation.*®®

In terms of external oversight mechanisms, Rwanda has a Constitutionally mandated Auditor-General.
Under the Constitution, the AuditorGeneral’s functions include auditing state, local government, public
enterprise and government owned organisations to ensure that they conform to the law and demonstrate
sound management.*© Article 183 specifically states that the Office is ‘an independent national institution’
with ‘financial and administrative autonomy’. The Auditor-General is answerable to Parliament and is required
to submit an annual report. Audited agencies are ‘obliged to implement its recommendations by taking
appropriate measures in respect of the irregularities and other shortcomings which were disclosed.*™ In
practice, it is not clear to what extent the Auditor-General performs these duties, particularly regarding the
police.

Rwanda has a National Commission for Human Rights. The Commission is provided for in the Constitution
as a national, independent institution. Its duties consist of promoting and educating around human rights
issues and investigating human rights violations committed by the state, public officials, organisations and
individuals. The Commission is also responsible for filing complaints on abuses in court and submitting
annual reports on the state of human rights in Rwanda.*'

Rwanda also has an Office of the Ombudsman. The Office is provided for in the Constitution and is
operative. Its functions include acting as a link between citizens and institutions, preventing corruption
and injustice, preventing offences in administration, receiving complaints of misconduct and mobilising
relevant officials to solve complaints.4™

Rwanda also has an Attorney-General. It is not clear to what extent the Attorney-General is involved in
police matters.

The potential for non-governmental organisations to act as police oversight mechanisms is mixed. The
free operation of non-governmental organisations has been hampered by the Government'’s decision to
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dismantle independent human rights groups and limit the activities of other organisations. The government
is generally suspicious of non-government agencies.*'* For example, groups including the Rwandan League
for the Promotion and Defence of Human Rights were accused by a Commission of Genocide Ideology
report for propagating a particular ideology around the genocide. The report called for a number of civil
society organisations to be dissolved and members prosecuted. This lead to the dismantling of groups.*'®
Three years of negotiations between the Government and international organisations around a proposed
civil society law ended with the Government passing a law that ignored agreements reached during
negotiation.*’® This has been regarded as an attack on international non-governmental organisations.*"”
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Sao Tomé and Principe

SaoTomé and Principe achieved independence from Portugal in 1975 and embarked on one-party rule. The
Constitution was revised in 1990 to allow multi-party elections.*”® Despite unsuccessful coup attempts in
1995 and 2003, in 2001 there was a second democratic presidential election and in 2003 amendments
were made to the Constitution reducing the power of the President and empowering Parliament.4'

The national policing system is dispersed over eight districts. It is under the authority of the Minister of
National Defence, Security and Internal Order (who reports to the President).*?° The force is extremely
under-funded. Police training is now conducted in co-operation with the Angolan National Police. In 2004,
a paramilitary group trained by the Angolan Government was introduced into the country.*?' Other law
enforcement units include the Coast Guard of Sdo Tomé and Principe (or Guarda Costeira de Sao Tome e
Principe, GCSTP) and the Presidential Guard.*??

Reports have noted that the country’s security forces have beaten and abused detainees and used violence
to disperse peaceful demonstrations.**Members of the police force have been found guilty and sentenced
for human rights abuses in courts. The Government, with international support, is attempting to increase
salaries, improve training and ensure adequate standards of living to prevent corruption.*?*

The judicial system is flawed and does not provide effective police oversight. Poverty, a lack of facilities
and a shortage of trained lawyers and judges prevent the fair and efficient administration of justice.*?®
However, the judiciary has ruled against the President in the past. This is despite claims that it is politically
manipulated (particularly via wage threats, which are set by the executive government).4?

The media is not censored and free airtime is provided to opposition political parties.

58 | POLICE OVERSIGHT IN AFRICA



Senegal

Senegal gained independence from France in 1960. It is a functioning democracy and has seen peaceful
transition of power over the past decade. The country operates a presidential parliamentary system.
Senegal has a mixed record of human rights protection.*?” Positive reports contrast with criticism of police
for human rights violations. For example, a report by Freedom House indicates that law enforcement and
security authorities often beat suspects during questioning and pre-trial detention, despite constitutional
prohibition.48

Policing is provided for under Public Act 66-03 of 1966 and is structured under two branches — the
administrative police and the judicial police. Both fall under the Minister of the Interior. There are currently
moves to restructure the administration police into the general police.

The Administrative Police are responsible for the borders, the general intelligence, and immigration and
reside under the authority of the Surety National. Oversight of the Administration Police is carried out by
the Directorate of Inspection Services. The Directorate investigates and reports to the police disciplinary
authority on allegations of misbehaviour and brutality by the police. The Interior Minister is responsible for
sanctioning an officer following the outcome of investigations.

The Judicial Police resides under the office of ProsecutorGeneral. The Judicial Police works with tribunals
and the courts to investigate crime, make arrests and bring alleged perpetrators before the courts.
Oversight of the Judicial Police is carried out by the ProsecutorGeneral. Breaches by police officers are
reported to the court, which has a range of sanctions available to it, including dismissal.

The judiciary’s capacity to operate as a police oversight mechanism is limited due to a lack of independence.
It has been reported that the judiciary is vulnerable to interference by political and economic elites as a
result of low pay and an absence of secure tenure.

An office of the Ombudsman was established in 1991. The Ombudsman is an independent authority
appointed by the President for six years (not renewable). It receives and acts on complaints from the public
against all sectors of the public service including the police.

A human rights commission, the Comite Senegalis des Droits de 'Hommes, was established by legislation
in 1997 as an independent institution of human rights. Today, the majority of its 24 members are appointed
from civil society. The Commission is mandated to investigate and report on human rights violations, and
make appropriate recommendations.*?°
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Seychelles

Seychelles achieved independence in 1976. Constitutional reform led to elections in 1993, replacing the
previous system of one-party socialist rule. Despite some trappings of democracy (in 2004, the Presidency
transferred from the then-President to his Vice-President), there has been no shift of power between
political parties. Reportedly, the current President and his party dominate ‘through a pervasive system of
political patronage, control over government jobs, contracts, and resources. 4%

All security forces, including the police, are under the portfolio of the President, as set out in by the
Constitution.®*' Police re-structuring and reform processes took place in 2004 based around centralising
the organisation, with an increased focus on community policing. Police are unarmed.

The military and police are closely linked. The Police Commissioner is ultimately accountable to the
President, but reports to the Defence Force Chief of Staff, who commands both the police and an armed
paramilitary united, the Police Mobile Unit.*3> The subsequent militarisation of the police is concerning as
it impedes police independence and impartiality and has a potentially significant impact on accountability.

Police brutality, particularly police beatings, are reported. It appears that complaints are made to the police
and are predominantly dealt with internally. Extreme cases may reach the level of a court proceeding.*®

The Seychelles has an Ombudsman that is mandated to investigate and report on activities of ‘public
authority or the President, Minister, officer or member of a public authority’ and may investigate allegations
of fraud or corruption.®** The Constitution sets out the functions and duties of the Ombudsman and
emphasises its independence. Constitutional powers include the power to investigate ‘a complaint from
a person or body alleging that the complainant has suffered a violation of the complainant’s fundamental
rights or freedoms under the Charter, or an injustice, in consequence of a fault in the administration of a
public authority or has been treated harshly or oppressively by the authority or the President or a Minister,
officer or member of the authority in the exercise of the administrative functions of the authority.4
The Constitution also prohibits some investigations, including complaints that are frivolous or without
reasonable cause, as well as complaints concerning the ‘performance of a judicial function’ or ‘taken with
respect to orders or directions to a disciplinary force or a member of the force!*® The Ombudsman has
the same power as a Judge of the Supreme Court.*®” However, in practice it is not clear to what extent the
Ombudsman intervenes in cases of police abuse of power.

The Constitution also sets up an Auditor-General. The Auditor-General is independent and is empowered and
mandated to audit ‘the accounts of the cabinet office, the National Assembly, all government departments
and offices, all courts..."*®The Auditor-General is responsible for submitting an annual report to the Finance
and Public Accounts Committee of the National Assembly.*3®

The Attorney-General is part of the Department of Legal Affairs. The Attorney-General undertakes ‘criminal
prosecution, civil litigation involving the Government’ and deals with ‘Constitutional and fundamental
rights applications filed against the government and judicial review applications filed against administrative
authorities. 40

In terms of oversight by human rights organisations and non-governmental organisations, activities have
been largely unrestricted and have received the co-operation of the government. The Centre for Rights and
Development (CEFRAD) has developed networks with local and international groups and a 5-year action
plan to promote human rights in the country. The African Commission on Human and People's Rights
evaluated the country and found that human rights conditions were generally respected. The National
Humanitarian Affairs Committee, run by the government, has developed networks with government and
civil organisations and is advised by the International Committee of the Red Cross (ICRC).#4

The media is partly restricted by the Constitution, which allows speech and press freedom to be restricted
if ‘the reputation, rights and freedoms of private lives of persons' is jeopardised or ‘in the interest of
defense, public safety, public order, public morality, or public health! Such restrictions may be open to
abuse. The government controls most of the media, including the sole television station, all radio stations
and the only daily newspaper. The media reflects the government agenda. The opposition newspaper,
produced weekly, has been sued for libel many times by the government.*#
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Sierra Leone

Sierra Leone achieved independence in 1961. Civil war engulfed the country between 1991 and 2002.
Following the end of the war, there has been rapid progress towards consolidation of civilian government
and electoral competition, with three successful election rounds. The country is a constitutional republic,
with a directly elected president and single house of parliament.

Sierra Leone’s political landscape is still shaped by the civil war, due in part to the legacy of war and in part
to occasional rebel activity. The Sierra Leonean Police is plagued by a lack of accountability traceable to the
lack of governance during the war. Security forces have been accused of being involved in human rights
abuse, including rape, arbitrary arrest and detention.**® Cases of police abuse are declining following the
deployment of a peacekeeping force and increasing internal police capacity to manage personnel.*#

The United Nations has established a special court for the country to deal with violations of rights during
the civil war and to bring the perpetrators to justice. ATruth and Reconciliation Commission was created in
2002 in accordance with the peace accord, to put together an impartial account of the conflict, to promote
reconciliation and to make recommendations to prevent the reoccurrence of civil conflict.*4®

The judiciary is not an effective police oversight mechanism. Prior to the conflict, the judiciary had been
relatively independent. However, war has left the judiciary plagued by insufficient judicial officers, a lack of
infrastructure, poor salaries, corruption, a heavy case load and delay.**

A National Commission for Democracy was formed in 1994 by the country’s then military government. It
had no explicit mandate for human rights promotion and investigation. However, it was later transformed
into the National Commission for Democracy and Human Rights, with human rights protection as a major
function.**’ This body has some potential to act as a police oversight mechanism.
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Somalia

Somalia has a long history of conflict and faction fighting, fraught with casualties and human rights
violations. Independence was gained in 1960. Conflict in the early 1990s and the resulting deaths of
around 35 000 people led to United Nations intervention in an attempt to restore law and order. This
included the creation of a police force. The intervention forces withdrew in 1995 ‘leaving Somalia in a state
of chaos’.**® Subsequent attempts to restore peace have failed.**® Currently Somalia is divided into three
political groupings, the south, Puntland and Somaliland. It has not had a national police force, defence
force, justice system or a functioning national government (its Transitional National government is in exile)
since 1991.4%0

In the absence of a central government and any constitutional or legal framework (although the country
nominally has a Constitution, it is not in force), attempts at establishing a national police force have to date
been largely unsuccessful. The remnants of previous police organisations have been criticised for human
rights abuse, corruption and political partiality. Members of the media and civil society are reportedly
vulnerable to arbitrary arrest and detention, harassment, abuse and even illegal killing by the police.*®!

Efforts are being made to rebuild government. It is too early to speculate on how this process will impact
on the creation and oversight of a police organisation.*%?

There are some structures in place that may play a police oversight role in the future. There is an Auditor
General, but it is not clear whether there is an Attorney-General or Ombudsman.

The Somali Human Rights Commission was established in 1993. It is a national, non-government
organisation that is based in Canada. It works on the ground on Somalia, monitoring and spreading
information on human rights violations. It aims to ‘foster understanding and recognition of basic human
rights among the general public and the various clans in Somalia, and to monitor all reconciliation meetings
to ensure that all segments of Somali society are fairly represented.*>

Other human rights groups that operate in Somalia include the Dr Ismael Jumale Human Rights Centre
(DIJHRC), Isha Baidoa Human Rights Organisation and Kisima Peace and Development Organisation.*
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South Africa

South Africa is a parliamentary democracy. Between 1948 and 1990, the ruling National Party implemented
a policy of apartheid (separation) that segregated ethnic groups and limited the rights of non-Caucasians.*®
Political and community opposition to this policy was suppressed by the legal system (from 1961 the
Constitution banned liberation movements) and the Government and its agencies (for example, in 1976,
armed forces violently suppressed a student demonstration calling for the right to be taught in their mother
tongue, killing many of the demonstrators).*¢ Apartheid was abandoned in 1990 and a negotiated political
process led to a transitional constitution and democratic elections in 1994 457

The transitional Constitution introduced a bicameral parliament (collectively the Constitutional Assembly)
that adopted a permanent Constitution in 1996.4% The Constitution enshrines human rights and the rule of
law. It also emphasises accountability of the Government and its agencies.

The police organisation was rebuilt following the end of Apartheid. Under Apartheid, the police force had
been a brutal political tool of the ruling government. There were ten police agencies for the country’s ten
homelands and a national force.*®® Homelands were abolished in 1994 and the separate agencies were
replaced by one national police organisation, the South African Police Service (SAPS).%%° South Africa also
has a system of municipal policing operating in five major metropolitan areas.

Ministerial responsibility for policing sits with the Minister for Safety and Security, who sets policing policy
and establishes provisions for civilian oversight.*8' The Service is headed by a National Commissioner
(appointed by the President), supported by Deputy National Commissioners who have responsibility for
particular portfolios. There are Provincial Commissioners for each province, and Divisional Commissioner
for each division.*2The Service is mandated to ‘prevent, combat, and investigate crime; to maintain public
order; to protect and secure the inhabitants of the country and their property; and to uphold and enforce
the law.4®

The Constitution creates a plethora of police oversight mechanisms. However, there is a gap between
the accountability framework on paper and the reality on the ground. Police abuse of power remains a
problem.#64

Internal discipline is the responsibility of the senior police hierarchy, including the National Commissioner,
Deputy National Commissioners and Provincial and District Commissioners. Under the police disciplinary
regulations, the police organisation can deal internally with a complaint made by a member of the public.

The premier police oversight body is the Independent Complaints Directorate (ICD). The ICD oversees
both the SAPS and the metropolitan police. It investigates deaths that take place in police custody or as
a result of police action, police misconduct and criminal cases brought against the police. The ICD reports
annually to Parliament.

The National Secretariat for Safety and Security works closely with the Ministry for Safety and Security
and advises on police policy, as well as implementation of policy.*® The Secretariat, replicated at provincial
level, has a role (among others) to monitor police activity at provincial level. 4

The National Assembly Parliamentary Portfolio Committee on Safety and Security and the National Council
of Provinces Select Committee on Security and Constitutional Affairs are responsible for overseeing the
work of the executive and making laws. Much of their monitoring and oversight work is undertaken in the
context of approving the annual budget of the SAPS, as well as reviewing the SAPS’s annual reports.*¢’

The Provincial Legislatures’ police oversight role is primarily to assess the quality of service delivered and
to ensure that good relationships with local communities are maintained. They can establish commissions
of inquiry into specified matters.

Community Police Forums are in place to foster partnership between police and local communities.*®® The
Forums are intended to assist the sharing of information and joint determination of the way communities
are policed. This partnership model achieves an oversight function, albeit limited, by giving communities a
voice around police conduct.*6®

Local Municipal Oversight Committees have oversight over the metropolitan police, who are also overseen
by the ICD.

The Public Prosecutor, headed by a National Director of Public Prosecutions, has a police oversight role
through its duties to prosecute, supervise prosecutions, engage in civil litigation and monitor the operation
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of the courts.*’® The office reports to the Minister of Justice and Constitutional Development.

A Public Protector is vested with the authority to investigate improper conduct in public administration,
including police conduct. The Protector’s functions are similar to those of an Ombudsman. It receives
complaints of misconduct and illegal practices of public agencies and can conduct investigations where
required.

A Commission for Gender Equality is responsible for promoting and sustaining gender equality. This
includes overseeing the conduct of police regarding gender through monitoring, informing, educating and
fostering gender parity in public life.

The South African Human Rights Commission was established to promote and monitor human rights. It is
empowered to ensure that police conduct complies with the Constitution. The Human Rights Commission
can make recommendations on standards and set guidelines for improved practices.*”

The Auditor-General’s office is responsible for the financial and managerial oversight of state institutions,
through audits of financial statements and related documents. This includes assessing the financial probity
of police activities. The Auditor-General has the power to issue recommendations based on its findings.

The Public Service Commission investigates, monitors and assesses the effectiveness, resourcefulness
and competence of public servants, including the police. The Commission measures performance in terms
ethics, principles and output in a free, fair and transparent manner. It receives complaints from the public
and reports from public servants.

Other oversight mechanisms include non-government organisations, the media and lobby groups. Many of
these groups engage with monitoring, researching and advocacy around police conduct.*”?
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Sudan

Sudan has been in a state of intermittent war for the past five decades. This is the result of conflict between
the Government, two major anti-government groups and internal divisions between political factions and
religious groups.*® The country’s authoritarian Government, in power since 1989, has placed members of
its political party in key positions of power and controls the security forces, the judiciary and the media. The
Government, along with pro-government militias, have been accused of committing genocide in Darfur as
recently as September 2004.4%

Sudan'’s Constitution, which came into force in mid-1998, protects the right to liberty. It also prohibits
arbitrary arrest and establishes a right of access to a Constitution Court in cases of violation.*’®

Sudan has regular police units, a Popular Police Force (PPF) and a Public Order Police (POP), now known as
the Security of the Community Police. PPF officers are paid a higher salary than the regular police and have
been described as a ‘parallel pro-government force’. The Security of the Community Police are responsible
for enforcing Islamic law specifically related to acceptable social behaviour and proper dress.*

The Police Act of 2003, which repeals the previous New Sudan Police Act of 1994, provides for the
disciplining of officers who have breached the law or ‘assaultfed] a member of the public or grossly
neglectled] his duty’ [sic].*”” The Police Act also states that officers who have committed an offence may
be tried by a magistrate and imprisoned. Further sections of the Act refer to Police Courts, which appear
to operate like regular courts, but are solely for the trial of police officers.*’

The police are reported to engage in widespread human rights abuse. Claims include corruption, arbitrary
arrest and detention and excessive use of force (particularly to quell student demonstrations). Police
arresting, beating and torturing of political opponents and intimidation of human rights activists and the
media occurs with impunity.*”®

In 2002, changes made to the Criminal Code Procedures and the National Security Act increased police
power and allowed longer periods of detention without charge. These changes have encouraged police
abuse of power.“® The National Security Act allows for detention for up to three months without charge,
which can be extended for another three months by the Director of Security.*®!

There are a number of mechanisms that can potentially contribute to police oversight.

Sudan also has an Auditor-General and an Attorney-General. It appears that the Attorney-General may receive
complaints related to torture, however it is not clear to what extent these complaints are addressed.*®?

Sudan also has a Public Grievances and Correction Board that functions like an ombudsman, in that it ‘shall
work to clear grievances, ensure efficiency and purity in the practice of the State and also impart justice
after the final decision of the institution of justice without prejudice to the judgement concerned. It is not
clear to what extent this mandate is exercised in practice or whether the Board deals with grievances
against the police.*®

Sudan’s human rights commission is the Governmental Advisory Council for Human Rights. The Council
is tasked with the duty of investigating human rights complaints and advises the state, liaises with the
international community and monitors detention centres.*® The National Assembly has its own human
rights committee, which is responsible for investigating and reporting to the National Assembly on human
rights abuses.*®®

The Constitution also establishes an Ombudsman that is mandated to ‘address grievances’ and ‘ensure
justice is done after the decisions of the Judicial Authority. 4

There is an active civil society that works on policing and oversight issues. Examples include the Khartoum
Centre for Human Rights and Environmental Development, which has been operating since mid-2001 and
placed human rights on the political agenda through monitoring and publicising information about human
rights and involving itself in training and advocacy.*®” Other examples are the Organisation against Torture,
the Centre for the Rehabilitation of Victims of Physical and Mental Trauma and various other organisations
of the human rights movement.*®® A notable human rights group, the Sudan Human Rights Organisation,
has been vocal in its condemnation of police brutality. An example of its work occurred after an alleged
police assault on a university campus in 2002; the organisation called for the resignation of those involved
(including the Chancellor of the University, the Ministers of Interior of High Education and the Police
Commissioner), an investigation, compensation for victims and repeal or revision of the police law.*° The
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activities of the organisation may have directly influenced the development of an improved police law.*® It
has been observed that civil society activity is pressuring the Government to improve respect for human
rights.*®'The United Nations has visited the country on occasion to investigate its human rights conditions,
especially those related to the genocide which occurred in Darfur.4%?
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Swaziland

The Kingdom of Swaziland is a modified traditional monarchy that gained independence in 1968, with
King Sobhuza IlI's Imbokodvo National Movement (INM) assuming power. In 1973, the King repealed the
Constitution and proclaimed a state of emergency. He also proscribed all political parties and established
the tinkhundla system of rule. On 25 April 1986, King Mswati |ll ascended to the throne. On 26 July 2005,
King Mswati assented to a new Constitution that entered into force in 2006. 4%

The Constitution is the supreme law of Swaziland.*®lt protects a number of fundamental rights and
freedoms including the right to life*®® and personal liberty,*?® freedom from torture or inhuman or degrading
treatment or punishment*®” and freedom from arbitrary search and entry. It also provides that arrested
persons should be brought before a court within ‘a reasonable time'*® and affords persons who have been
unlawfully arrested or detained the opportunity to seek redress in the High Court.*®°

The Royal Swaziland Police Service is under the authority of the Prime Minister and responsible for internal
security. It is headed by a Police Commissioner who has responsibility for administration and discipline.
The King is the Commissionerin-Chief of the police and the Police Act provides its regulatory framework.

The police have a poor human rights record. Reports of torture, excessive use of force and extra-judicial
executions by police, arbitrary arrest and lengthy pre-trial detention and police impunity are common.5%®
Generally, no action appears to be taken against police officers accused of abuse. However, the Government
has undertaken some reforms such as the inclusion of human rights in police training, reporting of
complaints received against the police and conduct of public opinion surveys to assess attitudes and
concerns regarding the police.>”

The Constitution includes a chapter on 'Directive Principles of State Policy and Duties of the Citizen’. The
chapter requires police to respect and protect human dignity and uphold human rights. It prohibits law
enforcement officials inflicting, instigating or tolerating torture or cruel, inhuman or degrading conduct
(or invoking orders or exceptions to justify this conduct).’? Further, law enforcement officials may not
invoke superior orders or exceptional circumstances to justify the infliction of torture or other cruel,
inhuman or degrading treatment or punishment. It is unclear whether this chapter imposes legally binding
obligations.

An internal complaints and discipline unit investigates reports of human rights abuses by police but does
not release the results of its investigations to the public.

The Constitution provides for the establishment of a Commission on Human Rights and Public Administration
within a year of the first meeting of Parliament after the commencement of the Constitution.5® The
Commission is mandated to investigate complaints of constitutional rights violations, injustice, corruption,
abuse of power and unfair treatment by public officials, and corruption and misappropriation of public
funds.5** The Commission must take appropriate action to address complaints by publishing its findings
and recommendations, negotiating between the parties, reporting to the senior of the person or institution
under investigation, referring the matter to the Attorney-General or the Director of Public Prosecutions or
challenging legislation or regulations used to justify the conduct under investigation.®®® The Commission
is empowered to issue subpoenas, question persons and gather information.5®® However, it is prohibited
from investigating matters that are before court and matters relating to the exercise of any royal prerogative
by the Crown. The Commission is accountable to Parliament through the obligation to submit annual
reports.

The Commission on Human Rights and Public Administration also functions as the Integrity Commission.5”
The Integrity Commission upholds the Leadership Code of Conduct, which requires transparency and
accountability of public leaders (including the Commissioner and Deputy Commissioner of Police),
commitment to the rule of law, and adherence to principles of service.

The Constitution provides for an independent Director of Public Prosecutions, appointed by the King on the
advice of the Judicial Service Commission. The Director of Public Prosecutions is empowered to institute
and undertake criminal proceedings against any person in respect of any alleged offence against the laws
of Swaziland®® and is required to do so with regard to the public interest, the interest of the administration
of justice and the need to prevent abuse of the legal process.’® Consequently, the Director of Public
Prosecutions may prosecute police officers who abuse their powers.

The courts also have a potential police oversight role. The High Court has jurisdiction to enforce the
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fundamental rights and freedoms provisions of the Constitution. However, the deliberate failure of the
Government to respect judicial decisions is a matter of concern. For example, in 2002, the then Prime
Minister, Barnabas Dlamini, declared that the Government would not respect two rulings of the Court
of Appeal. This announcement led to the resignation of the judges of the Court in protest. However, in
September 2004, his successor, Themba Dlamini, publicly withdrew the announcement and the judges
who had resigned resumed their duties.5"

Courts have also conducted coronial inquests. For example, in a coronial inquest into the death of a suspect
in police custody, the coroner concluded that he had been tortured by police and recommended that
police officers responsible be investigated for possible prosecution.5" The coroner also recommended that
measures be taken to improve professionalism of the police. It is unclear whether these recommendations
have been implemented.

The office of the Auditor-General has responsibility for auditing and reporting on the public accounts of
Swaziland and all government offices, courts and so has a financial and performance monitoring role over
the police.5"

The police Service Charter includes a commitment to community policing and developing partnerships
with the community for police accountability.5’ This means that community engagement in policing can
play an oversight role. In practice, however, community police have been accused of high-handedness in
the discharge of their functions.

A number of non-governmental organisations have been active in addressing human rights violations. They
include the Human Rights Association of Swaziland (HUMARAS), the Swaziland Action Group Against
Abuse (SWAGAA), Lawyers for Human Rights — Swaziland (LHR-S), the Council of Swaziland Churches,
and Women and Law in Southern Africa — Swaziland. The Justice, Peace and Reconciliation Department of
the Council of Churches occasionally receives complaints of police abuses but does not directly address
these. Instead, it refers the victims to legal practitioners for appropriate action. In 2005, civil society was
reported to have generally operated without government restriction.5'
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Tanzania

The merging of Tanganyika and Zanzibar into Tanzania in 1964 took place just after independence. Single-
party rule ensued until 1992. During this period the police was brought into the machinery of the one-party
state.5'® In 1992, provision was made for multi-party rule.®'® Constitutional amendments followed in 1993
whereby Parliament regained the power to impeach the President and a role in the appointment of the
Prime Minister. The Zanzibar archipelago is semi-autonomous in that it is part of the country’s political
structure but it has its own President and Parliament.®"”

The Tanzanian police force falls under the Ministry of Public Security and Safety and is headed by an
Inspector General of Police. An auxiliary police force is tasked with maintaining order and protecting
property in designated areas. The auxiliary police is established by the Commander in Chief of the Armed
Forces but supervised by the Inspector-General of Police.®'™®

Despite constitutional protection of human rights and freedoms, there are reports of police abuse of
power and use of excessive force, arbitrary arrests and detention, torture and mistreatment of detainees
and a failure to prosecute for human rights violations. The Inspector-General of Police has indicated the
need for the police to develop a respect for the Constitution and the Government improved the human
rights training of new police in 2004.5'

Externally the police account to two parliamentary committees, the Defence and Security Committee and
the Public Accounts committee.

Previously, the police resided under the Ministry of Home Affairs and were overseen by a Police Force
and Prison Services Commission. The Commission was wound down when the police were moved to
the Ministry of Public Security and Safety. At the time of research, a replacement body had not yet been
established.5?

Internally, police discipline is governed by the Police Force Service Regulations 1995 and the Police General
Orders. Senior officers are disciplined by the Principal Secretary of the Ministry of Public Security and
Safety. Officers above the rank of Assistant Inspector are disciplined by the Inspector-General. Junior
officers are disciplined through a tribunal with charges being heard by senior officers or commanding
officer.5?" Senior officers are required to undertake monthly performance monitoring visits to police
stations. Members of the public can lay complaints against police officers in writing to a police station or
senior police officer. Despite these mechanisms, internal accountability is not considered effective. Issues
of lack of transparency and a disincentive to lay complaints have been cited. 522

The police can be held accountable through the courts. The Police Force and Auxiliary Services Act (2002) is
a lengthy document that refers to the organisation, discipline, powers and duties of the regular police force
and also to the police reserve, the auxiliary police force and special police officers. The Act requires that
police officials release arrested persons within 24 hours if not charged, unless the offence is reasonably
considered to be serious®® and that if a confession is made by a suspect correct procedures are followed
(such as recording of the confession, cautioning of the person making a confession and granting the right
of an accused to review a confession).52* Although there is an extensive list of disciplinary offences, none
(except accepting bribes)®?® are related to respecting the human rights of civilians.

A Public Leadership Code of Ethics Act was enacted in May 19955 that applies to public leaders, including
the Presidents of both regions, the Prime Minister, the Attorney-General, members of Parliament, the
Controller and Auditor-General, and the InspectorGeneral of Police. The Act requires public leaders to
foster and adopt ethical standards of practice. It requires them to ‘act with honesty, compassion, sobriety,
continence, and temperance, and uphold the highest possible ethical standards so that public confidence
and trust in the integrity, objectivity and impartiality of Government are conserved and enhanced.%?’

The Public Leadership Code of Ethics Act also tackles corruption. It requires the declaration and registration
of property and assets of public leaders. An Ethics Commissioner and Secretariat are empowered to
facilitate a public register and inquire into allegations of breach.®?¢ Additionally, the Prevention of Corruption
Bureau is a government agency directly under the Office of the President and is mandated to investigate,
and refer to the Deputy Public Prosecutor, cases of corruption.®?®

An Ombudsman or Permanent Commission of Enquiry was establishedin 1965. [t was the first Ombudsman'’s
institution in Africa.5® Its main duty consists of conducting enquiries into public official abuse of power
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(including the police) and subsequently makes recommendations to the President.®®' The Constitution
further outlines the jurisdiction of the Permanent Commission of Enquiry as including investigation into
public service members in the Tanzanian and Zanzibar governments, members of commissions, and any
public authorities, excluding the President and any decision made in that office.

Tanzania's human rights commission is the Commission for Human Rights and Good Governance
(CHRAGG). CHRAGG was created by Parliament in 2001 and is responsible for investigating human rights
abuses (including police brutality, corruption and breaches of women's rights), and maladministration. It
may issue summons, interview witnesses, gather information from persons and inspect premises to
this end.%®? However, it can only make recommendations and at most involve the judiciary. Despite the
CHRAGG's lack of independence from government, its lack of resources and overwhelming caseload,
it has been noted that it is considered to perform valuable work by civil society.5®® For instance, it has
been active in visiting detention centres throughout the country, organised public hearings in 2003 and
has been involved in the human rights training of high-level police officials (specifically with regards to
the extraction of confessions).?* The Good Governance Co-ordination Unit (GGCU) is particularly geared
towards managing corruption through the implementation of anti-corruption legislation, the gathering of
data from the various ministries and the publishing of reports describing the National Anti-Corruption
Strategy and Action Plan.

Tanzania has an Attorney-General and Auditor-General. The AuditorGeneral audits the accounts of
government and has the right to examine records and accounts.5®

The Media Law Reform Project (consisting of journalists and non-government organisations) and other
media groups have been active in lobbying against draconian laws that prevent the media from reporting
on arrests on the basis that such reporting is an obstruction of police activity under the Police Act. The
media are controlled by a number of laws besides the Police Act, such as the Newspaper Registration Act,
the National Security Act, the Regional Commissioner’s Act and libel law.5¢

Organisations involved in the oversight of the police or the protection of human rights include the Legal
and Human Rights Centre (an non-governmental organisation that provides human rights training to the
police), the Centre for Human Rights Promotion, Tanzania Media Women'’s Association (TAMWA) and the
Tanzania Women Lawyers’ Association.5”
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Togo

Togo's political history is dominated by a single party defended by military and security forces. Independence
was gained in 1960. President Eyadema ruled the country from 1967 until his death in early 2005. His son
succeeded him without an election. Protest and the intervention of the Economic Community of West
Africa (ECOWAS) forced an election. Eyadema Junior won the election and continues in power. There
is widespread concern that the election was not free and fair. This was possible in part because of the
composition of Togo's security forces.

The police organisation has a poor human rights record and is seen to be a tool of government for
repressing political opposition. The police are associated with widespread corruption and the brutalisation
of opposition supporters and suspects. Death in custody is common and is not adequately investigated.5%®
The police — and the security forces in general — are not representative of the population. Nearly three
quarters of the police are part of the same ethnic group as the President.

The judiciary does not provide a police oversight function as it is subject to presidential interference.

Togo has a national human rights commission, the Commission Nationale des Droits de I'Homme. The
Commission has substantial legal independence and wide powers. The Commission was active early in its
life and served as a rallying point for the democracy advocacy movement. However, Government pressure
from 1992 onwards meant that the Commission has become less active investigating human rights
violations and advocating for human rights protection. It is now dominated by Government supporters.5°

The media is not free and independent journalists are harassed and intimated.5°

International pressure to improve human rights protection has not been effective.’*
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Tunisia

Tunisia achieved independence from France in 1956. The country is a presidential republic dominated by
a single political party. The current President has been in power since a coup in 1987 The President has
significant powers, including the power to appoint the Prime Minister, declare an emergency®? and ratify
international treaties. The President also appoints (and can dismiss) the Cabinet on the Prime Minister's
advice and senior military and civil officials on government recommendations. He is also the Chief in
Command of the Army. The Constitution has been changed twice to allow the current President to stay
in power (initially to increase allowed presidential terms from two to three terms, and then from three to
five).

There is a level of human rights rhetoric apparent in Tunisia’s founding documents. The Constitution calls
for national unity with human dignity, justice and freedom. It also guarantees freedom of the individual,
freedom of belief, equality in rights and duties, freedom of expression, press and peaceful assembly, as
well as respect for the rights of movement and privacy.5® Republican rule was chosen as a system that
guaranteed protection of human rights and equality.5**

The police share responsibility for internal security with the National Guard and other state security forces.
The police operate in the capital city and in a small number of other cities. In outlying areas, policing
duties are shared with, or ceded to, the National Guard. The majority of internal security forces are under
the control of the Minister of Interior. The police are seen to be an arm of government, and considered to
abuse human rights, committing arbitrary arrest, illegal detention and torture with impunity.

The major police oversight mechanism is the High Consultative Council for Human Rights and Public
Freedoms. The Council was established in 1991 and is responsible for the promotion and protection of
human rights principles, through reporting on human rights and disseminating human rights information.
The Council also undertakes visits to prisons.

There are also human rights units in government departments, including the Foreign, Interior and Justice
ministries.

Despite constitutional provision for judicial independence,’® the judiciary is subject to presidential
interference. Judges are appointed by the President on the advice of the High Judiciary Council (which
includes senior judges and is chaired by the President). The judiciary is overseen by the Ministry of Justice.
Contentious court cases, such as trial of political opponents, usually take place before military courts, with
fewer procedural rules and no acknowledgment of international judicial standards.

Conditions are restrictive for civil society. For example, in 2006 the European Union issued a statement
raising concerns about restriction of civil society participation in Tunisia at the World Summit on the
Information Society.®*® Some non-governmental organisations do work on human rights issues, however,
the Tunisian Association for Human Rights (established in 1977), the Arab Institute for Human Rights
(established in 1989) and the Association of Democratic VWomen.
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Uganda

Uganda achieved independence in 1962. Its history has been fraught by dictatorships, coups, rebel and
government conflict and mass ethnic killings.®*” Presently, Uganda is led by President Yoweri Museveni.
The President’s Movement political organisation ‘function[s] both as a political party and a state institution’
and is the dominant political force in the country.®*® In March 2003, Uganda’s Constitutional Court found
that certain sections of the Political Parties and Organisations Act 2002 were unconstitutional. The
finding allowed for more political freedom, although political organisations remained banned unless they
registered with the Registrar-General.5® Recent internal conflict in Uganda has been dominated by the
Lord's Resistance Army (LRA) in the north and the Allied Democratic Front in the southwest.5 Currently
a peace process is underway.

The Uganda Police Force is established by the Constitution of Uganda (1995) to protect and serve the
people. The Police Act of 2005 provides guidelines for the day to day operation of the police.®' The Uganda
Police Force is led by an Inspector-General of Police and falls under the Ministry of Internal Affairs.%%?

Various other security forces operate in Uganda, predominantly the Uganda People’s Defence Force (UPDF),
and there are examples of military involvement in policing duties. The Internal Security Organisation (ISO)
is described as an 'intelligence-gathering body’ but may also detain individuals, while the Chieftaincy
of Military Intelligence (CMI) (under UPDF control) may also detain individuals specifically for rebel and
terrorist activity.

Corruption is a major issue. A survey conducted by the Uganda Bureau of Statistics found that the
police ranked as the highest public service providers for corruption and bribery.%® A July-December 2003
Inspectorate of Government report to Parliament found that among government institutions, police ranked
fourth for complaints. Complaints ranged from victimisation by the police, mishandling of cases, abuse of
power, bribery, extortion to service delivery delays.®®* The police have also been reported as engaging in
torture, unlawful killing, detaining people incommunicado and arbitrary arrest.5%

Internal accountability mechanisms of the Uganda Police Force include a code of conduct for police officials,
police disciplinary courts, a police complaints system and a human rights and complaints desk®® that
receives complaints of police abuse and attempts to resolve these complaints, although very rarely through
prosecution of offending parties.®” The Police Authority consists of the Attorney-General, the Inspector
General of Police (and their Deputies), an administrative member of the police and three presidential
appointments. The functions of the Authority include advising the Government and the President on police
related matters (such as management, administration, and the appointment of the Inspector-General and
police promotions) and setting conditions of service.%® These internal mechanisms are not without their
challenges. The Police Authority and related Police Council were criticised by the Sebutinde Commission
(discussed below) in that their composition prevented them from discharging their duties in free and
impartial manner. The Commission also noted the serious laxity in enforcing the Code of Conduct while
the complaints handling mechanism was criticised in that written complaints needed to be made at the
offending police station, deterring people from using this facility. In July 2007 a new unit, the Professional
Standards Unit, operating under the IGP was established. This unit receives complaints, investigates and
reports findings to the IGR The unit receives an average of 500 cases a month.5%°

The Uganda Human Rights Commission is a constitutional body responsible for investigating complaints
and initiating investigations on human rights violations.%® |t is also empowered to visit and inspect detention
centres and prisons and make recommendations to Parliament on victim compensation and human rights
issues.% It is mandated to create public awareness of the human rights aspects of the Constitution and
to ensure that the Government adheres to international human rights treaties and conventions.%%? The
Commission has the powers of a court and includes a judge of the Uganda High Court in its organisation.5%®
The Constitution provides for the organisational and financial independence of the Commission.%¢* In
practice, the Commission has conducted surprise police station visits, reduced the number of police-
instigated docket disappearances at court and has been active in receiving complaints of mistreatment
(numbering 2249 in 2004, of which 179 were related to complaints of torture). Its Tribunal, which deals with
cases of torture, has ordered the Government to pay victim compensation.5® It has also actively targeted
those guilty of committing human rights violations in all levels of government and in the military.5¢® The
Commission has also developed and implemented training for senior and middle police management in
human rights. %67
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Commissions of inquiry have also been used as an accountability tool in Uganda. For example, in 2000 a
Judicial Commission of Inquiry into Corruption in the Uganda Police Force released a report that detailed
widespread corruption in the police. The Commission was headed by High Court Justice Julie Sebutinde
and is known as the Sebutinde Commission. The report outlines ‘institutionalised corruption in the police
force...widespread and flagrant indiscipline...and...a culture of impunity. In response to the report, the
Government replaced a number of high-ranking police officials.5¢8

Uganda has an Ombudsman or Inspectorate of Government headed by the Inspector-General of
Government (IGG). According to the Constitution and |GG reports, the |GG deals with both corruption and
abuse of authority. For instance, its reports to Parliament have outlined investigations into mismanagement
of cases by the police. Also, the IGG must ‘promote fair, efficient and good governance in public offices’,
stimulate public awareness of Constitutional values and ‘investigate any act, omission, advice, decision or
recommendation by a public officer or any other authority to which this article applies...®°The Inspectorate’s
powers include the power to investigate, arrest and prosecute and enter and inspect premises.?? In
practice, it seems that the |GG has some role to play in terms of rooting out police corruption. According
to a 2002 newspaper report, the IGG followed on from the Sebutinde Commission at the direction of
the Minister of Internal Affairs. The IGG ruled that a number of high ranking officers were to be held
accountable for corruption that included ‘abusing their offices, conniving with criminals and denying justice
to the public!%”" In fact it has been noted that since the Sebutinde Commission, disciplinary issues within
the police have improved.5”?

The Auditor-General is empowered ‘to audit and report to the public and thereby make an effective
contribution to improving public accountability’ by the Constitution.®”® The Auditor-General is independent
and is responsible for monitoring public funds, evaluating internal controls and improving governance,
undertaking investigations, determining compliance of public sector agencies and assisting Parliament and
the Public Accounts Committee (of Parliament) in support of oversight.5” The Auditor-General appears to
take an active role in dealing with suspected misappropriation of funds. The Public Accounts Committee
reviews the Auditor-General's reports, and may investigate fund misappropriation. However, it only has the
power to make recommendations to Government, not demand action, which undermines the efficacy of
the entire financial accountability structure.5®

The Directorate of Public Prosecutions (DPP) is empowered by the Prevention of Corruption Act to
investigate and prosecute cases of corruption and bribery and ‘search, seize, arrest and interrogate
suspects’.5® This gives the Directorate significant power to battle police corruption.

The Attorney-General acts as a conduit for civil proceedings against or by the Government.%””

Despite constitutional protection of the freedom of the media, the Government restricts media activity.
Reportedly, the police have been involved in intimidation and harassment of the media, reducing the
potential value of its role as an independent overseer of the police.

A number of human rights organisations function in Uganda, including the independent Foundation
for Human Rights Initiative (FHRI), HURINET-Uganda which acts as a secretariat for a number of non-
governmental organisations interested in police reform, the International Federation of Women Lawyers-
Uganda (FIDA-U), Human Rights Focus, the National Association of WWomen's Organisations of Uganda, the
International Federation of Human Rights and the Human Rights and Peace Centre of Makerere University.
There seems to be a good relationship between the Government and non-governmental organisations.®®
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/ambia

Zambia is a republic governed by a president and a unicameral parliament. It attained independence in 1964.
A constitution adopted in December 1972 designated the United National Independence Party (UNIP) the
sole legal political party and proscribed all other political parties. However, in response to popular demands
for political reform, a new Constitution providing for a multi-party political system was adopted in 1991. In
the same year, the UNIP Government was defeated in the country’s first multi-party elections for 23 years
by the Movement for Multi-Party Democracy (MMD). In 2001, Levy Mwanawasa of the MMD was elected
president. He was re-elected in September 2006 for a further five-year term.

Zambia's Constitution guarantees the right to life,° personal liberty and security of the person,® and
freedom from torture®®' and arbitrary arrest. It also provides that arrested persons must be brought before
court within 24 hours of arrest. However, the Constitution permits the killing of a person during arrest or
to prevent the escape of a detainee. The Constitution gives victims of rights violations access to redress
in the High Court.%8?

The Zambia Police Service is established by the Constitution.® It consists of regular and paramilitary units
under the direction of the Ministry of Home Affairs and has primary responsibility for maintaining law and
order. It is headed by an Inspector-General of Police who is appointed by and answerable to the President.
It is regulated by a Police Act that provides for the organisational structure, recruitment and discipline.

Zambia's human rights record, particularly as it relates to the police, is poor. Amnesty International has
reported incidents of torture of suspects in police custody, excessive use of force by the police and illegal
detention of persons to secure the recovery of debts owed to third parties.®®* In its 2005 country report
on human rights practices in Zambia, the US Department of State observed that, during the year, ‘police
frequently used excessive force when apprehending, interrogating and detaining criminal suspects or
illegal immigrants, and there were reports of torture.*®® Other reported police abuses include the arbitrary
detention of family members of criminal suspects and sexual assaults against female suspects.58

Police face a number of serious problems, including a lack of professionalism, investigatory skills and
discipline.®’ Although some police officers have undergone human rights training, use of excessive force
and corruption remain key problems®. Poor remuneration, substandard government housing and poor
working conditions exacerbate police corruption and abuse of power.

Some effort has been made to introduce change. Under the Zambia Police Service Reforms, the Police Act
was amended to provide for an independent civilian oversight mechanism — the Police Public Complaints
Authority. Other key reforms include revision of the training curriculum of the Police Training College to
include human rights law and the creation of a Police Professional Standards Unit within the Police Service
in 2003.

The Police Act sets out internal disciplinary and accountability processes. It contains detailed provisions on
the disciplining of police officers and also provides for a Police Public Complaints Authority, with powers
to investigate complaints against police and injury or deaths in police custody. The Act also contains
provisions on community policing related to police accountability. The Criminal Procedure Code contains
several provisions which are intended to minimise the incidence of police abuses. The Code requires
that police obtain a warrant before arrest, that suspects be informed of their rights (including the right to
counsel), and that suspects be brought before a magistrate within 24 hours of their arrest.

The Police Act sets out internal disciplinary and accountability processes. Under the Act, every police officer
‘shall exercise such powers and perform such duties as are by law conferred or imposed upon a police
officer'.%8 Discipline of senior officers takes place under Constitutional provisions, while discipline of junior
officers takes place under provisions of the Act.5®® Offences under the Act include unlawful or unnecessary
arrest or violence, and uncivil behaviour. The Act gives the Inspector-General the power to reduce rank or
dismiss any police officer below Assistant Superintendent who has been sentenced to imprisonment,
irrespective of whether the sentence has been suspended or has the option of a fine.*®" Disciplinary
trials can be held by a tribunal made up of the Inspector-General or a police officer not below the rank
of Assistant Commissioner (or senior officer) authorised by the Inspector-General.5®? The tribunal has the
power to impose penalties by rank, including reprimand, fines, reduction in rank, dismissal or discharge.
Some punishment is subject to approval of the Inspector-General. Appeals lie to a Police Advisory Board.

One of the most important reforms undertaken by the police in recent years has been the establishment
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of a Police Professional Standards Unit in 2003. The unit is mandated to investigate corruption, arbitrary
arrests and detention and other unprofessional conduct within the police service.?® The unit, which is
under the direct authority of the Senior Prosecutions Officer, has the power to recommend action against
any member of the police service implicated in relevant misconduct.

A Police Public Complaints Authority is also in place. The functions of the Authority include receiving police
related complaints and investigating complaints that resulted in death or serious injury. Complaints may
be submitted by victims, agents of victims or organisations representing victims' interests. The Authority
submits findings, recommendations and directions to a range of agencies — to the Director of Public
Prosecutions (for criminal prosecution), the Inspector-General of Police (for disciplinary or administrative
action) and to the Anti-Corruption Commission (in cases of corruption).5®* The Authorities findings are
only recommendatory and it cannot specify penalties.?® In 2005, the Authority received 367 complaints
concerning police misconduct.’®. However, a lack of funds has contributed to delays in disposing of
complaints.

The Constitution establishes an autonomous Human Rights Commission.%®” The functions and powers
of the Commission are set out in the Human Rights Commission Act of 1996 and include investigating
human rights violations and any maladministration of justice, proposing effective measures to prevent
human rights abuses, visiting places of detention and conducting human rights research and education.5%®
The Commission is empowered to investigate any human rights abuses on receipt of a complaint or on
its own initiative.5%°

A Commission for Investigations was first established under the 1973 one-party Constitution. The
Commission is headed by an InvestigatorGeneral who is appointed by the President. The functions and
powers of the Commission are set out in the Commission for Investigations Act of 1991. The Commission's
function is to inquire into allegations of maladministration or abuse of power by public officials ‘whenever
so directed by the President’ and ‘unless the President otherwise directs, in any case in which it considers
that an allegation of maladministration or abuse of office or authority’ ought to be investigated.®® The
Commission is required to submit its findings to the President. These provisions arguably weaken the
Commission as an independent oversight mechanism.

The office of the Director of Public Prosecutions (DPP) is established by the Constitution and falls under
the Ministry of Legal Affairs. The DPP is responsible for criminal prosecutions. However, prosecutions
in subordinate courts are undertaken by police prosecutors who fall under the Ministry of Home Affairs.
This makes it difficult to prosecute police officers accused of human rights violations and to supervise
prosecutors not under the DPP’s jurisdiction.

The Anti-Corruption Commission (ACC) was established under the Anti-Corruption Commission Act of
1996. It is an independent body mandated with the investigation and prosecution of cases of corruption
by public officials, including members of the police service. The ACC's three main functions are to prevent
corruption, investigate and prosecute offenders, and educate the public about corrupt practices. The
Commission has received and investigated cases of police corruption.®®" However, there is no information
available indicating whether there have been any prosecutions.

Individuals whose constitutionally guaranteed rights have been infringed by the police can institute
proceedings against the state in the High Court.5%? This gives the High Court a potentially powerful police
oversight role. The High Court is empowered to make orders to enforce or secure rights. In several cases, the
High Court has found the state liable for violations of rights, including torture, and has awarded damages.

Courts in Zambia are also able to conduct an inquiry as part of a trial, where an allegation is made that a
confession was extracted through torture. Where the court finds that the confession was obtained through
coercion, it excludes the confession. However, the accused cannot rely on this finding to institute civil
proceedings against the police, as criminal proceedings cannot be used as evidence in civil proceedings.

Under the Inquiries Act of 1967 the President may constitute a commission of inquiry to look into
matters of public interest. Thus, for instance, in 1993, an ad hoc commission of inquiry (the Munyama
Human Rights Commission) was appointed to investigate prison conditions, allegations of torture and
human rights violations. The Commission heard testimony from victims of police abuse and visited police
stations. It found evidence of torture by law enforcement agencies and subsequently recommended the
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establishment of a Police Complaints Authority. In 1998, the President appointed a special commission
to investigate and report on allegations of torture, abuse or human rights violations by members of law
enforcement agencies during an October 1997 coup attempt.®® The Commission recommended the
payment of compensation to victims of state torture.5%*

There are a number of human rights non-governmental organisations that provide some form of policing
oversight through civic education, human rights training or litigation. These include the Legal Resources
Foundation (LRF), Law Association of Zambia (LAZ), the Foundation for Democratic Process (FODEP),
Zambia Civic Education Association (ZCEA), National Women's Lobby Group (NWLG), and Women for
Change. The LRF offers legal aid services and litigates on public interest matters.
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/imbabwe

Zimbabwe is a constitutional democracy. It achieved independence in 1980, following a long war of liberation.
Robert Mugabe and his Zimbabwe African National Union-Patriotic Front (ZANU-PF) party won the majority
of seats in a parliament that had 20 seats reserved for the white minority. Following constitutional change
in 1987 Mugabe became the Executive President. In 1992, the Government began a land distribution
exercise previously prevented by transitional constitutional provisions. This exercise has precipitated an
economic and political crisis. Following a closely contested election in 2008 and a parliamentary victory
by the opposition Movement for Democractic Change (MDC), a powersharing agreement between rival
political parties is being negotiated.

The Constitution is the supreme law of Zimbabwe. It protects the right to life,5% the right to personal
liberty,% and freedom from torture and inhuman or degrading punishment or treatment.5%’ It also prohibits
arbitrary arrest and detention®®® and affords aggrieved individuals the right to seek redress for violations
of their constitutional rights by way of application to the Supreme Court.%®. The Supreme Court has the
power to make a variety of orders, including compensation.f™ The Constitution requires police officers to
exercise powers lawfully and with regard to the individual rights and freedoms.

The Zimbabwe Republic Police (ZRP) is established by the Constitution.®" The police has responsibility for
internal security and law and order. It falls under the authority of the Ministry of Home Affairs and consists
of a regular force, a constabulary and ancillary members.6" It is commanded by a CommissionerGeneral
of Police, appointed by the President after consultation with a board consisting of the chairman of the
Police Service Commission, the retiring Commissioner and one other member appointed by the President.
The functions of the police force are set out in chapter 11:10 of the Zimbabwe Police Act.

The Commissioner-General of Police is empowered to command and control the police force, appoint
members of the force and promote, suspend, reduce in rank or discharge members of the police force
other than officers.®”® The CommissionerGeneral must comply with any directives issued by the Attorney-
General concerning investigation or reporting.t™ The Commissioner-General is also responsible for issuing
Standing Orders concerning discipline and regulation of the police force.6'

The Zimbabwean Government’s human rights record is poor. In particular, the police have been implicated in
numerous human rights violations, including arbitrary arrest and detention, assault, ill treatment of persons
in custody and excessive use of force.®® In its 2005 country report on Zimbabwe, the US Department of
State observed use of excessive force by police in apprehending and detaining suspects and torture and
ill treatment of members of the political opposition and human rights groups.” Amnesty International®'®
and Human Rights Watch®'® have made similar observations. Other concerns included police involvement
in the Government's Operation Murambatsvina, (a programme of mass forced evictions and demolition
of homes and informal businesses) and repression of civil society activity.6? Reports of human rights
violations by police are common, while officers are rarely held accountable for their actions.

A lack of resources, politicisation, poor conditions of service and corruption all impact negatively on police
performance.®?

The police organisation has an internal investigations department that is responsible for investigating
complaints against the police (where there is no threat of civil suit). Offences under the Police Act include
unnecessary detention or violence and neglect or ill treatment of detainees or other people. Although
there is a complaints desk at police headquarters in Harare, this is largely ineffective because of poor
record keeping.5?? Each police station is required to maintain a complaints book. Human Rights Watch
asserts that ‘there are no proper internal police mechanisms for investigating cases of police and that
incidents of torture and excessive use of force by the police are rarely investigated'.5® It has also been
contended that police investigatory procedures are ‘fraught with conflicts of conflict and a bias against
anti-police testimony, while police officers ‘are often reluctant to testify against their peers.%?* The police
has failed to put in place ‘credible grievance and investigatory procedures that do not expose complainants
to retaliation or victimisation.6?®

The Police Act provides for the establishment of a Board of Officers, consisting of at least three officers of
the rank of superintendent or higher. The Act also makes provision for police courts to handle disciplinary
and misconduct cases. These courts are empowered to sentence police officers to confinement in a camp
or demotion. Officers who are convicted by police courts have the right to appeal to the Supreme Court.
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The Constitution establishes an Ombudsman with a mandate to investigate government officials, including
the police.’2 However, the Ombudsman Act of 1982 precludes the Ombudsman from investigating the
actions of the police, army or prison services. As a consequence, critics have argued that the powers of
the Ombudsman to investigate and monitor police abuses are limited and an ineffective mechanism for
securing the independent investigation and monitoring of policing in Zimbabwe.%%’

A Police Service Commission is established by the Constitution and is empowered by legislation.6?® An
important function of the Commission is to deal with complaints (excluding disciplinary matters) made by
members of the police force.®® The Commission can, with the consent of the Commissioner of Police,
investigate police practices, require production of documents, summon witnesses and obtain evidence
from police officers. The requirement that the Commission gain the Commissioner of Police’s consent
compromises its potential police oversight role.

The Constitution establishes an Anti-Corruption Commission to investigate corruption and abuse of
power.%° The Commission has been criticised as a smokescreen and a toothless bulldog’.%®" There have
also been concerns over the independence of the Commission, based on allegations that members of the
Commission have been appointed on the basis of patronage.

There currently is no human rights commission in Zimbabwe. In March 2006, the Government announced
that it would establish a commission to address violations of human rights in the country. However, the
announcement has been met with scepticism, largely on the part of human rights activists, who have
questioned whether such a commission would be able to function independently and impartially given the
current political climate in the country.52

The Constitution provides for a Parliamentary Legal Committee. The Committee is tasked reporting on the
consistency of proposed laws with international standards. Following the conclusion of a parliamentary
reform process, which commenced in 1997 Parliament has established new portfolio committees
whose functions involve reviewing and reporting to Parliament on policy objectives and administration
of departments within their portfolios.®® Two of the committees — the Justice, Legal and Parliamentary
Affairs Committee and the Defence and Home Affairs Committee — are relevant to policing oversight.
In discharging their functions, these committees may influence police priorities and ultimately play an
important policing oversight role.

If a person has had their constitutional rights violated, they can apply to the Supreme Court to have their
rights enforced. The Court has the power to make orders, issue writs or give directions to ensure that rights
are enforced.®®** While civil proceedings relating to conduct regulated by the Police Act may be instituted
against the police, such proceedings must be commenced within eight months of the conduct.®®® This
limits the opportunity for victims to seek redress and the Court to act as an oversight mechanism. The
Criminal Procedure and Evidence Act gives a magistrate the power to investigate allegations of torture
or abuse made by an accused person. For example, in 2006, a High Court judge ordered an investigation
into allegations of torture and other ill-treatment made by 15 trade union officials.®*¢ Courts may exclude
statements that are proven to have been made involuntarily by accused persons.®’

The Attorney-General is appointed by the President, in consultation with the Judicial Service Commission. He
or she has the power to institute and take over criminal proceedings. This means that the Attorney-General
has a potential oversight role.®® The Attorney-General is also empowered to require the Commissioner of
Police to investigate any matters relating to criminal offences.®**The office of Comptroller and AuditorGeneral
is charged with examining, auditing and reporting on public accounts, including those of the police force.

Civil society is routinely harassed by Government.®* Organisations working in Zimbabwe include the Centre
for the Victims of Torture, Zimbabwe Human Rights NGO Forum, Zimbabwe Human Rights Association
(ZimRights), the Amani Trust, Zimbabwe Lawyers for Human Rights (ZLHR), Zimbabwe Peace Project and
Human Rights First: Human Rights Defenders in Zimbabwe. The Human Rights Trust of Southern Africa
(SAHRIT) plays a crucial police accountability role through regional police training programmes. Law firms have
also contributed to oversight through the legal process under auspices of the Law Society of Zimbabwe.

The Zimbabwean media plays an important oversight role by reporting police abuses of power that would
otherwise not be exposed.®
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Appendix 1 — International treaties

Country ICCPR  ICESCR CERD CEDAW CRC ACHPR CAT
Algeria R R R A R R R
Angola A A A R R

Benin A A R R R R A
Burkina Faso A A A A R R A
Botswana R A A A R R
Burundi A A R R R A A
Cameroon A A R R R R F
Central African Republic A A R A R R

Cape Verde A A A A A R A
Chad A A A A R R A
Comoros R A R A S
Democratic Republic of the Congo A A A R R S A
Republic of the Congo A A A R A S A
Cote d'Ivaire A A A R R A A
Djibouti A A A R R A
Egypt R R R R R R A
Ethiopia A A R A A A

Equatorial Guinea

Eritrea A A A A R A

Gabon A A R R R R R
Gambia A A R A R R S
Ghana R R R R R A R
Guinea R R R R A R R
Guinea-Bissau S A S S R A S
Kenya A A A A R A A
Lesotho A A A A R R A
Liberia R R A A R R A
Libya A A A A A A A
Madagascar R R R R R A

Malawi A A A A A A R
Mali A A A A R R A
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Country ICCPR ICESCR CEDAW CRC ACHPR CAT
Mauritania A A A R R A
Mauritius A A A A F A
Morocco R R A R R
Mozambique A A R A A
Namibia A A A R A A
Niger A A A R R A
Nigeria A A R R R R
Rwanda A A R R A
Sdo Tomé and Principe
Senegal R R R R R R
Seychelles A A A A A A
Sierra Leone A A R R R R
Somalia A A S R A
South Africa R S R R R R
Sudan A A R R S
Swaziland A A A A R R
Tanzania A A R R R
Togo A A A R R R
Tunisia R R R R A R
Uganda A A S R R A
Zambia A A R R R A
Zimbabwe A A R R

A — Acceded R - Ratified S - Signed F — In force - No information

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and Cultural Rights

CERD International Convention on the Elimination of all forms of Racial Discrimination

CEDAW Convention on the Elimination of All Forms of Discrimination Against WWomen

CRC Convention on the Rights of the Child

ACHPR  African Commission on Human and Peoples’ Rights

CAT Convention Against Torture
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Appendix 3 — Reply form

This report draws from desktop research and is limited by the lack of information in the public domain
regarding policing and accountability in Africa. APCOF would welcome your feedback, corrections and
suggestions for incorporation in a revised edition. The following questions have been offered as a guide,
but all comments are welcomed.

1.

Country name:

Are there any further internal accountability mechanisms not included in this report? (Please
provide details.)

Are there any further external accountability mechanisms not included in this report? (Please
provide details.)

Have there been any major legislative changes or reform initiatives that are not included in this
report? (Please provide details.)

Please provide contact details for any relevant person, group or agency relevant to police
accountability in your country.

Please provide any general comments.

Please send all corrections, comments or additions to:

African Policing Civilian Oversight Forum

67 Roeland Square

Drury Lane Gardens

Cape Town 8001
South Africa

Emails to: audit@apcof.org.za
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Appendix 4 — African Commission on Human and
Peoples’ Rights Resolution on Policing (November 2006)

The African Commission on Human and Peoples Rights at its 40" Ordinary Session held in Banjul, Gambia
from 15-29 November 2006.

Being aware that police forces throughout Africa play a critical role in the maintenance of law and order,
the administration of justice, the respect for the rule of law and enhancing peace and the security of
persons and property in every state,

Noting, that policing is increasingly recognised as a basic foundation in building democracy, promoting
human and peoples’ rights and alleviating poverty without which democratic practices, economic, and
social development and the promotion of human rights are constrained and even jeopardised,

Recognising, that the establishment and existence of many police forces in Africa trace their history from
laws and practices which originate from the past colonial experience of our continent,

Concerned that in many of the African states, there exist no independent policing oversight mechanisms,
to which members of the public may report police misconduct and abuse of their powers for redress and
that where they do, they are directly under police authorities,

Recognising, that police forces in African states, which do not have oversight mechanisms require reform
in order to become effective instruments of security, safety, and justice and respect for human and peoples
rights across the continent,

Further recognising, that a wealth of local knowledge and experience on policing reform in Africa is
available to inform emerging reform initiatives,

Noting that accountability and the oversight mechanisms for policing forms the core of democratic
governance and is crucial to enhancing rule of law and assisting in restoring public confidence in police; to
develop a culture of human rights, integrity and transparency within the police forces; and to promote a
good working relationship between the police and the public at large,

Encouraged by the initiative taken in the formation of the African Policing Civilian Oversight Forum
(APCOF), through the collaboration of Civil Society and State Civilian Police Oversight agencies, as an
African initiative to promote police reform and with it the building and strengthening of civilian police
oversight in Africa,

The African Commission on Human and People’s Rights

1. Calls on State Parties of the African Charter to take measures in terms of article 1 and 5 of the African
Charter to ensure that police forces respect the dignity inherent in the individual during the discharge
of their duties in the maintenance of law and order.

2. Calls on State Parties to the African Charter to adopt laws and regulations implementing the guidelines
contained in the Resolutions of the African Commission on the Guidelines and Measures for the
Prohibition and Prevention of Torture, Cruel and Inhuman and Degrading Treatment or Punishment in
Africa otherwise known as the Robben Island Guidelines as far as they relate to policing in Africa.

3. Urges State Parties to the African Charter to establish independent civilian policing oversight
mechanisms where they do not exist which shall include civilian participation.
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Appendix 5 — Robben Island Guidelines

Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading
Treatment or Punishment in Africa (The Robben Island Guidelines), African Commission on Human and
Peoples’ Rights, 32nd Session, 17-23 October, 2002: Banjul, The Gambia.

Part I: Prohibition of Torture

A. Ratification of Regional and International Instruments

1.

States should ensure that they are a party to relevant international and regional human rights
instruments and ensure that these instruments are fully implemented in domestic legislation
and accord individuals the maximum scope for accessing the human rights machinery that they
establish. This would include:

a) Ratification of the Protocol to the African Charter of Human and Peoples’ Rights
establishing an African Court of Human and Peoples’ Rights;

b) Ratification of or accession to the UN Convention against Torture, Cruel, Inhuman
and Degrading Treatment or Punishment without reservations, to make declarations
accepting the jurisdiction of the Committee against Torture under Articles 21 and 22 and
recognising the competency of the Committee to conduct inquiries pursuant to Article
20;

c) Ratification of or accession to the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on Civil and Political Rights and the First
Optional Protocol thereto without reservations; and

d) Ratification of or accession to the Rome Statute establishing the International Criminal
Court.

B. Promote and Support Co-operation with International Mechanisms

2.

States should co-operate with the African Commission on Human and Peoples’ Rights and
promote and support the work of the Special Rapporteur on prisons and conditions of detention
in Africa, the Special Rapporteur on arbitrary, summary and extra-judicial executions in Africa and
the Special Rapporteur on the rights of women in Africa.

States should co-operate with the United Nations Human Rights Treaties Bodies, with the UN
Commission on Human Rights’ thematic and country specific special procedures, in particular,
the UN Special Rapporteur on Torture, including the issuance of standing invitations for these and
other relevant mechanisms.

C. Criminalisation of Torture

4.

10.

States should ensure that acts, which fall within the definition of torture, based on Article 1 of the
UN Convention against Torture, are offences within their national legal systems.

States should pay particular attention to the prohibition and prevention of gender-related forms of
torture and ill-treatment and the torture and ill-treatment of young persons.

National courts should have jurisdictional competence to hear cases of allegations of torture in
accordance with Article 5 (2) of the UN Convention against Torture.

Torture should be made an extraditable offence.

The trial or extradition of those suspected of torture should take place expeditiously in conformity
with relevant international standards.

Circumstances such as state of war, threat of war, internal political instability or any other public
emergency, shall not be invoked as a justification of torture, cruel, inhuman or degrading treatment
or punishment.

"o "o

Notions such as “necessity’ “national emergency’, “public order’ and “ordre public” shall not be
invoked as a justification of torture, cruel, inhuman or degrading treatment or punishment.
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1. Superior orders shall never provide a justification or lawful excuse for acts of torture, cruel,
inhuman or degrading treatment or punishment.

12. Those found guilty of having committed acts of torture shall be subject to appropriate sanctions that
reflect the gravity of the offence, applied in accordance with relevant international standards.

13. No one shall be punished for disobeying an order that they commit acts amounting to torture,
cruel, inhuman or degrading treatment or punishment.

14. States should prohibit and prevent the use, production and trade of equipment or substances
designed to inflict torture or ill-treatment and the abuse of any other equipment or substance to
these ends.

D. Non-Refoulement

15. States should ensure no one is expelled or extradited to a country where he or she is at risk of
being subjected to torture.

E. Combating Impunity

16. In order to combat impunity States should:
a) Ensure that those responsible for acts of torture or ill-treatment are subject to legal
process.
b) Ensure that there is no immunity from prosecution for nationals suspected of torture, and

that the scope of immunities for foreign nationals who are entitled to such immunities
be as restrictive as is possible under international law.

c) Ensure expeditious consideration of extradition requests to third states, in accordance
with international standards.

d) Ensure that rules of evidence properly reflect the difficulties of substantiating allegations
of ill-treatment in custody.

e) Ensure that where criminal charges cannot be sustained because of the high standard
of proof required, other forms of civil, disciplinary or administrative action are taken if it
is appropriate to do so.

F. Complaints and Investigation Procedures

17. Ensure the establishment of readily accessible and fully independent mechanisms to which all
persons can bring their allegations of torture and ill-treatment.

18. Ensure that whenever persons who claimed to have been or who appear to have been tortured
or ill-treated are brought before competent authorities an investigation shall be initiated.

19. Investigations into all allegations of torture or ill-treatment, shall be conducted promptly, impartially
and effectively, guided by the UN Manual on the Effective Investigation and Documentation of
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (The Istanbul Protocol).

Part Il: Prevention of Torture

A. Basic Procedural Safeguards for those deprived of their liberty

20. All persons who are deprived of their liberty by public order or authorities should have that
detention controlled by properly and legally constructed regulations. Such regulations should
provide a number of basic safeguards, all of which shall apply from the moment when they are
first deprived of their liberty. These include:

a) The right that a relative or other appropriate third person is notified of the detention;
b) The right to an independent medical examination;
c) The right of access to a lawyer;
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d) Notification of the above rights in a language, which the person deprived of their liberty
understands;

B. Safeguards during the Pre-trial process
States should:

21.

22.

23.

24.
25.
26.

27

28.

29.

30.

31

32.

Establish regulations for the treatment of all persons deprived of their liberty guided by the UN Body
of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment.

Ensure that those subject to the relevant codes of criminal procedure conduct criminal
investigations.

Prohibit the use of unauthorised places of detention and ensure that it is a punishable offence for
any official to hold a person in a secret and/or unofficial place of detention.

Prohibit the use of incommunicado detention.
Ensure that all detained persons are informed immediately of the reasons for their detention.
Ensure that all persons arrested are promptly informed of any charges against them.

Ensure that all persons deprived of their liberty are brought promptly before a judicial authority,
having the right to defend themselves or to be assisted by legal counsel, preferably of their own
choice.

Ensure that comprehensive written records of all interrogations are kept, including the identity of
all persons present during the interrogation and consider the feasibility of the use of video and/or
audio taped recordings of interrogations.

Ensure that any statement obtained through the use of torture, cruel, inhuman or degrading
treatment or punishment shall not be admissible as evidence in any proceedings except against
persons accused of torture as evidence that the statement was made.

Ensure that comprehensive written records of those deprived of their liberty are kept at each
place of detention, detailing, inter alia, the date, time, place and reason for the detention.

Ensure that all persons deprived of their liberty have access to legal and medical services and
assistance and have the right to be visited by and correspond with family members.

Ensure that all persons deprived of their liberty can challenge the lawfulness of their detention.

C. Conditions of Detention
States should:

33.

34.

35.
36.

37.

Take steps to ensure that the treatment of all persons deprived of their liberty are in conformity
with international standards guided by the UN Standard Minimum Rules for the Treatment of
Prisoners.

Take steps to improve conditions in places of detention, which do not conform to international
standards.

Take steps to ensure that pre-trial detainees are held separately from convicted persons.

Take steps to ensure that juveniles, women, and other vulnerable groups are held in appropriate
and separate detention facilities.

Take steps to reduce overcrowding in places of detention by, inter alia, encouraging the use of
non-custodial sentences for minor crimes.

D. Mechanisms of Oversight
States should:

38.

Ensure and support the independence and impartiality of the judiciary including by ensuring that
there is no interference in the judiciary and judicial proceedings, guided by the UN Basic Principles
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on the Independence of the Judiciary.

39. Encourage professional legal and medical bodies, to concern themselves with issues of the
prohibition and prevention of torture, cruel, inhuman and degrading treatment or punishment.

40. Establish and support effective and accessible complaint mechanisms which are independent
from detention and enforcement authorities and which are empowered to receive, investigate
and take appropriate action on allegations of torture, cruel, inhuman or degrading treatment or
punishment.

41. Establish, support and strengthen independent national institutions such as human rights
commissions, ombudspersons and commissions of parliamentarians, with the mandate to
conduct visits to all places of detention and to generally address the issue of the prevention of
torture, cruel, inhuman and degrading treatment or punishment, guided by the UN Paris Principles
Relating to the Status and Functioning of National Institutions for the Protection and Promotion of
Human Rights.

42. Encourage and facilitate visits by NGOs to places of detention.

43. Support the adoption of an Optional Protocol to the UNCAT to create an international visiting
mechanism with the mandate to visit all places where people are deprived of their liberty by a
State Party.

44. Examine the feasibility of developing regional mechanisms for the prevention of torture and ill-
treatment.

D. Training and empowerment

45. Establish and support training and awareness-raising programmes which reflect human rights
standards and emphasise the concerns of vulnerable groups.

46. Devise, promote and support codes of conduct and ethics and develop training tools for law
enforcement and security personnel, and other relevant officials in contact with persons deprived
of their liberty such as lawyers and medical personnel.

E. Civil Society Education and Empowerment

47 Public education initiatives, awareness-raising campaigns regarding the prohibition and prevention
of torture and the rights of detained persons shall be encouraged and supported.

48. The work of NGOs and of the media in public education, the dissemination of information and
awareness-raising concerning the prohibition and prevention of torture and other forms of ill-
treatment shall be encouraged and supported.

Part Ill: Responding to the Needs of Victims

49. Ensure that alleged victims of torture, cruel, inhuman and degrading treatment or punishment,
witnesses, those conducting the investigation, other human rights defenders and families are
protected from violence, threats of violence or any other form of intimidation or reprisal that may
arise pursuant to the report or investigation.

50. The obligation upon the State to offer reparation to victims exists irrespective of whether a
successful criminal prosecution can or has been brought. Thus all States should ensure that all
victims of torture and their dependents are:

a) Offered appropriate medical care;
b) Have access to appropriate social and medical rehabilitation;
c) Provided with appropriate levels of compensation and support;

In addition there should also be a recognition that families and communities which have also been affected
by the torture and ill-treatment received by one of its members can also be considered as victims.
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