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Substantive areas of police reform:
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Introduction

Against a framework for democratic policing, this paper provides the reader with an accessible
overview of the extensive policing reform agenda in South Africa over the democratic period. Mindful
of the still-pending review of the South African Police Act, it provides a summary of some of the key
issues that should be considered.

The paper addresses substantive reform in the following thematic areas:

e The protection of human rights and demilitarisation, with particular emphasis on public order
policing;

* Independence and operational autonomy of policing institutions and oversight bodies; and

e Police responsiveness, efficiency and professionalism.

This forms the basis for revisiting outstanding police reform imperatives that should be addressed in

an agenda for change. The recommendations proposed in this paper are not new. They have been
consistently addressed by judicial commissions of inquiry, task teams, parliament, the Ministry of Police
and by the police themselves.

Given the vast range of reform initiatives, including those pertinent to areas such as systems and
logistics management, democratic policing principles were used as a lens to focus the study on
those areas of reforms relevant to the interaction between police and civilians.

David Bayley identifies two essential features of policing in a democracy: responsiveness and
accountability.” A democratic police service ‘responds to the needs of individuals and private groups



as well as the needs of government’, ‘is organised to be responsive downwards’ and is ‘accountable
to multiple audiences through multiple mechanisms’.2

The police in a democracy are expected to adhere to a clear normative framework encompassing the
following principles:®

* Police must give top operational priority to responding to the needs of individuals and groups
(including the marginalised and vulnerable);

¢ Police must be accountable to the law rather than government (this includes all laws international
and domestic, criminal and administrative);

e Police must protect human rights and particularly those rights necessary for the protection of
unfettered political activity (and the protection of democratic freedoms such as the right to protest);

e Police should be transparent in their activities; this includes the areas of operations, budget and
policy matters;

e Police must adhere to high standards of conduct and professional service;

e Police should be subject to regular scrutiny through both internal and external systems — from
within the service, from government, civil society, parliamentary institution and independent
external oversight mechanisms; and

e Police should be representative of the community they serve.

In addition, police rights should also be respected, including:

e Being subject to fair conditions of employment and pay;

e Having just, procedurally fair, transparent disciplinary systems;

e Receiving skills development and training for professional development; and

e QOperating in a working environment that addresses the intrinsic risks associated with
law enforcement.

1. Methodology

Mindful of the many enquiries, processes and comments made on policing in South Africa over the
past 20 years,* this paper balances accessibility with the need for detail. The methodology focused
primarily on a desktop literature review of South African police reform, supplemented by key informant
interviews. A wide range of material was included in the review.

Commissions of inquiry are an important mechanism of oversight of the police. Initiated by the
Executive,’ they are presided over by a judge and are quasi-judicial in nature, giving greater credibility
to the process and outcome of the inquiry.

The commissions of inquiry discussed in this paper are indicative of some of key challenges facing the
police. The findings and recommendations of these commissions also provide important insight into
areas of police reform requiring further attention.

The following commissions of inquiry are discussed in this paper:
e The Goldstone Commission of Inquiry, 1991-1994;

e The Khampepe Commission of Inquiry, 2005;

e The Khayelitsha Commission of Inquiry, 2012; and

e The Marikana Commission of Inquiry, 2012.

The paper refers to the key policy directives since 1994, namely:

e The National Crime Prevention Strategy 1996;°
e The White Paper on Safety and Security 1998;”
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e The National Development Plan 2030;
e The White Paper on Police 2016; and
e The White Paper on Safety and Security 2016.8

The paper reviews two judgements of the Constitutional Court: Helen Suzman Foundation vs.
President of the Republic of South Africa and Others and McBride vs. Minister of Police and Another.
These judgements emphasise important principles regarding operational autonomy of policing
institutions and the independence of police oversight bodies.

The paper notes recent concluding observations by the United Nations Human Rights Committee and
the African Commission in respect of policing in South Africa.

2. Policing in South Africa

Developments in policing in post-1994 South Africa can be organised into four main periods.
A snapshot provides a useful contextual background to the discussion on reform initiatives.

1995-1999: Amalgamation and demilitarisation of apartheid police agencies

The focus on policing during the early years of democracy was dominated by the transformation

of the former South African Police (SAP) from its apartheid past and included the rationalisation of the
SAP and the ten homeland police agencies. The transformation agenda was focused on issues of
transparency, efficiency and community policing:®

Our emphasis on a demilitarised approach to policing is not limited to changing the symbols
of militarisation which currently pervade the police organisation — for example, the ranks,
insignia and vehicles. Changes to the organised military structure must be accompanied by
changes to the culture of the organisation. Changing the police culture is perhaps one of the
most significant challenges facing the new government.™

The philosophy of change from police ‘force’ to police ‘service’ was accompanied by the
establishment of community police forums aimed at improving police legitimacy and fostering
community acceptance of the South African Police Service (SAPS). The 1998 White Paper on Safety
and Security (1999-2004) reflected this agenda:

We have come a long way in meeting our initial objectives. We have ... succeeded in laying
the foundation for making this police service accountable and community-oriented. This was
achieved by, amongst other things, the demilitarisation of the rank structure of the new
police service."

Another important development during this period was the establishment of the Independent
Complaints Directorate, an independent oversight agency responsible for investigating incidents of
misconduct and criminality by members of the police.

2000-2008: Crime combating and restructuring
In April 2000, the National Crime Combating Strategy was launched with a focus on strategic priorities
and two approaches (geographical and organised crime — Operation Crackdown).'?

This period was characterised by further restructuring, including the closing down of a number of
specialised units in the SAPS. A declining commitment to implementing the vision of community
policing was evident, as well as a shift towards a more aggressive law enforcement approach. The
tone and language of senior officials and politicians became more aggressive, for example, in the use
of terminology such as ‘war on crime’ and encouragement of the use of excessive force to combat
crime. This was accompanied by a 300% increase in incidents of police brutality, with the number of
incidents rising from 416 in 2001 to 1 844 in 2010.%
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Legislative changes during this period saw a review of provisions of section 49 of the Criminal Procedure
Act 51 of 1977 (as amended), finalised in 2012, which extended the range of police use of lethal force.™

2009-2011: Reconstruction and remilitarisation
From 2009, a process of remilitarisation of the SAPS gained momentum.

In March 2010, Minister Mthethwa announced new police ranks, noting that:

We have taken a stance as this Government of fighting crime and fighting it tough. The rank
changes are therefore in line with our transformation of the Force, not only in terms of a
name change but change in attitude, thinking and operational duties ... This should not be
misinterpreted as merely the militarisation of the police but as part of our new approach of
being fierce towards criminals, while lenient to citizens’ safety and maintaining good
discipline within the Force ... For us to achieve these and other objectives there are certain
steps we have undertaken to ensure we win this war ... This is a people’s war against
criminals. For any Force to discharge its tasks effectively there needs to be a commander
because wars are led by commanders.™

The new National Commissioner of Police, Bheki Cele, echoed similar sentiments, writing to police
commanders in March 2010 that:

The objective to become a force in the fight against crime and the maintenance of discipline
and the upliftment of morale within the police are high on [the] agenda. The introduction of a
new rank structure will ensure the realisation of the department’s objective to become a force
in the fight against crime, it should facilitate the enhancement of discipling, instilling public
confidence and the upliftment of morale within the police ranks.'®

2012-present: Demilitarisation and professionalisation

The approval of the National Development Plan (NDP) in 2012 and its integration into the Medium-Term
Strategic Framework (2014-2019) — government’s programme of action for the electoral period — sees
an effort being made to return to the values of the earlier period with the call for demilitarisation and
professionalisation of the police.

There was a commitment to re-establish specialised ‘crime-fighting units’:

As part of the Back to Basics strategy, the Ministry of Police will establish special units to
deal with drugs and related transnational crimes as well as violence and the proliferation of
firearms in our society. The two [new] units are the South African Narcotics Enforcement
Bureau and the National Bureau for lllegal Firearms Control and Priority Violent Crime. The
units will fall under the Directorate for Priority Crime Investigations (DPCI), commonly known
as the Hawks.™”

The NDP proposed a range of measures to address police professionalism, including:

e Establishing a National Policing Board comprising multisectoral and multidisciplinary expertise to
set standards for recruitment, selection, appointment and promotion;

e Appointing a selection panel to interview candidates for national commissioner and senior
positions, which would make recommendations to the president for appointment based on
objective criteria;

e Competency assessments of all officers;

e A code of professional and ethical police practice;

e Training and testing members on their understanding of the code;

e  Sanctions for non-compliance with the code; and

* Integration of the code of conduct into disciplinary regulations and performance management
systems.™®

APCOF Policy Paper No. 15

4



The period also saw new legislation coming into effect to strengthen police oversight. The Independent
Police Investigation Directorate Act No. 1 of 2011, and the Civilian Secretariat for Police Act No. 2
of 2011.

Underlying the last decade of the policing in South Africa, however, has been an ongoing crisis in
police leadership, epitomised by the successive removal of a third national police commissioner for
misconduct. Meanwhile the fourth and current acting national commissioner is under investigation
by the Independent Police Investigation Directorate (IPID) for corruption. 2

3. Protection of human rights, demilitarisation and public order policing

Goldstone Commission 1991-1994

The Goldstone Commission of Inquiry was appointed by President FW de Klerk in 1991, during the
transition period, when South Africa was characterised by high levels of police brutality and political
unrest and the police were perceived as illegitimate by the majority of South Africans. An important
focus of the Goldstone Commission was on public order policing and the depoliticisation of the police
environment. The commission investigated incidents of public violence and intimidation prior to the
1994 elections in South Africa.?!

As part of its inquiry the Goldstone Commission announced the appointment of a multinational
advisory panel to examine the policing of public demonstrations in May 1992. The panel made a series
of recommendations, including ‘new training for police officers in public relations, communication and
the use of non-lethal equipment to control demonstrations’ and ‘legislative changes [to] be implemented
to facilitate the holding of peaceful demonstrations, transferring authority to impose conditions on
demonstrations from police to local magistrates and suggesting appropriate criteria.’??

As part of the work of the panel, Dr Peter Waddington’s review of the Boipatong massacre criticised
the SAP:

calling their response to the attack and subsequent investigation ‘woefully inadequate’ and
‘incompetent’. He found serious shortcomings in command and control and in contingency
planning. The police ignored the main conclusion of the report, which was that ‘the SAP is
an unaccountable police force’.?®

The Waddington report noted the following failures on the part of the police:

¢ Insufficient command and control of patrolling officers and response to incidents in the
Boipatong area.

e Alack of effective intelligence and resultant contingency planning.

e Unstructured investigative procedures, which inhibit the gathering of evidence.

e  The lack of committed community relations and awareness with all the relevant role
players who could assist in both maintaining the peace and investigating crime.?*

A key output of the Goldstone Commission was the formulation of a Draft Bill on the regulations of
gatherings, which provided a new legal framework and entrenched the right of all persons to peaceful
protest and assembly.

Status of implementation

The Regulations of Gatherings Act 205 of 1993 was enacted in January 1994. While enjoying a high
level of prestige early on, the Act has recently been challenged by public interest groups both in terms
of certain provisions and the manner in which it has been executed.? Areas of contention have
included the following:
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e Concerns regarding municipalities’ interpretation of provision for notification which, it is argued,
has been construed as obtaining ‘permission’ to exercise the constitutional right to protest;

e Provisions relating to use of force by the police in protection of property; and

e  The administration of regulations by municipal authorities, which, it is argued, act as gatekeepers
by requiring applicants to seek permits to protest.

More recent incidents (as exposed in the Marikana Commission of Inquiry, discussed below) highlight
the continued deficiencies in the manner in which the police execute their functions in public order
contexts 12 years after the challenges identified by Goldstone and Waddington.

Marikana Commission 2012

The Marikana Commission of Inquiry, led by retired Judge lan Farlam, was established on 23 August
2012 to inquire into the tragic events at Lonmin Mine in Marikana between 11 and 16 August 2012,
which led to the deaths of 44 people (34 as a result of SAPS action). The report of the commission
was handed over to President Zuma in March 2015 and released to the public on 25 June 2015.

The Marikana Commission (also called the Farlam Commission) again drew attention to challenges
within the public order policing environment mentioned above, but also raised additional critical
issues regarding operational and management inefficiencies within the SAPS. As Newham notes,
the Marikana Commission provides valuable insights into the workings of police management, and
the improvement of senior leadership in the SAPS is a precondition for improvement of policing in
South Africa.?®

Key findings and recommendations of the Marikana Commission with respect to policing are
discussed below.

Leadership

The commission recommended that steps be taken in terms of section 9 of the SAPS Act to inquire
into the fitness of police leadership (National Police Commissioner Riah Phiyega and North West Police
Commissioner Zukiswa Mbombo) in respect of their conduct in attempting to mislead the commission:

The leadership of the police, on the highest level, appears to have taken the decision not to
give the true version of how it came about that the ‘tactical option’ was implemented on the
afternoon of 16 August and to conceal the fact that the plan to be implemented was hastily
put together without [public order policing] inputs or evaluation.?”

Investigation of use of force and failure to render medical assistance

With respect to the events of 16 August 2012, the commission recommended investigation by the
Director of Public Prosecutions to determine criminal liability of members of the SAPS involved in
events at the sites where the massacre occurred (known as scene 1 and 2).%®

With regard to scene 1 and with regard to those members of the South African Police
Services, who in firing shots at the strikers may have exceeded the bounds of self and
private defence and the delay in conveying medical assistance to scene 1, and with regard
to scene 2, with regard to issues of command and control, the failure to stop the operation
after scene 1 and the possible liability of senior officers in the South African Police Services,
the shooting of strikers by various members of the South African Police Services: (a) In terms
of paragraph 5 of the Commission’s terms of reference, the Commission refers the
circumstances surrounding the injuries and deaths of all persons at scene 1 and 2 to the
Director of Public Prosecutions of the North West Province, to exercise his powers in terms
of section 24(1)(c) of the National Prosecuting Authority Act 32 of 1998, to supervise, direct
and co-ordinate a specific investigation into the events at scenes 1 and 2.2°
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Public order policing
The commission deliberated on public order policing, noting its inadequacies® and recommended:

e Banning the use of R5 and automatic weapons:

The use of R5 or any automatic rifle is clearly untenable, not only because of the Constitutional
imperatives, but also because the effects seen at Marikana are just too disturbing and
devastating for South Africa even to contemplate any recurrence.®'

e The appointment of a panel of experts to investigate public order policing matters. The panel was
to be comprised of:

Senior officers of the Legal Department of the SAPS together with senior officers with extensive
experience in Public Order Policing and specifically including independent experts in Public
Order Policing, both local and international, who have experience in dealing with crowds armed
with sharp weapons and firearms as presently prevalent in the South African context.*?

The functions of the panel were to:

(@ Revise and amend Standing Order 262 and all other prescripts relevant to Public Order
Policing;

(b) Investigate where [Public Order Policing] methods are inadequate, the world best practices
and measures available without resorting to the use of weapons capable of automatic fire;

(c) Having done so, to implement a training programme where all Public Order Policing members
are extensively and adequately trained in such measures and methods; and

d) Consider and advise on the recommendations made by Mr Robert David Bruce and Amnesty
International.

9) In addition to the above, the experts have made detailed and far reaching recommendations.
We recommend that the abovementioned panel investigate and determine the suitability of
each of the recommendations to the South African situation, and, where found to be
apposite, to authorise and implement such recommendations, and to ensure that adequate
and appropriate prescripts, protocols and training are put into place to give urgent effect to
those decisions.

10) The Commission has heard evidence of uncertainty as to the exact roles to be played when
tactical units are deployed together with Public Order Policing Units in instances of crowd
control. It is specifically recommended that the abovementioned panel pay particular attention
to the lacunae in the standing orders and prescripts and identify, revise and amend the
relevant protocols with clearly defined roles for each tactical unit.

11) Itis recommended that the abovementioned panel be constituted as soon as possible to
enable urgent attention to be directed to these recommendations.3

Demilitarisation and professionalisation of the police

The commission urged that the recommendations of the National Planning Commission in respect of
demilitarisation of the SAPS and professionalisation of the police be implemented ‘as a matter of
priority’.%*

Control over operational decisions

The commission recognised the role of consultation with the Executive in large and special operations,
but noted that ‘that the Executive should only give policy guidance and not make any operational
decisions and that such guidance should be appropriately and securely recorded’.®

It recommended that ‘in Public Order Policing situations operational decisions must be made by an
officer in overall command with recent and relevant training, skills and experience in Public Order
Policing’.®
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Police equipment
The commission recommended that:

e All radio communication be recorded and preserved and that:

Plans for Public Order Policing operations should identify the means of communication which
SAPS members will use to communicate with each other ... A protocol should be developed
and implemented for communication in large operations including alternative mechanisms
where the available radio system is such that it will not provide adequate means of
communication.

e The adequacy of training in use of equipment be reviewed:

The SAPS should review the adequacy of the training of the members who use specialised
equipment (e.g. water cannons and video equipment), and ensure that all members who
may use such equipment are adequately trained to do so.

e SAPS helicopters be equipped with functional video cameras.
e The process of procurement, servicing and training of equipment be reviewed:

The SAPS should review the procurement, servicing and training processes which have had
the result that expensive equipment purchased by the SAPS cannot be used, either
adequately or at all.”

Obligation to render medical aid to those who are injured
The commission addressed SAPS failure to provide first aid to those who are injured and
recommended that:

1) In operations where there is a high likelihood of the use of force, the plan should include
the provision of adequate and speedy first aid to those who are injured.

2) There should be a clear protocol which states that SAPS members with first aid training
who are on the scene of an incident where first aid is required, should administer first aid.

3) All police officers should be trained in basic first aid.

4)  Specialist firearm officers should receive additional training in the basic first aid skills
needed to deal with gunshot wounds.®®

Accountability
The commission addressed the issue of strengthening the culture of accountability in the SAPS and
accountability mechanisms such as IPID:

1) Where a police operation and its consequences have been controversial requiring
further investigation, the Minister and the National Commissioner should take care when
making public statements or addressing members of the SAPS not to say anything
which might have the effect of closing the ranks or discouraging members who are
aware of inappropriate actions from disclosing what they know.

2) The standing orders should more clearly require a full audit trail and adequate recording
of police operations.

3) The SAPS and its members should accept that they have a duty of public accountability
and truth-telling, because they exercise force on behalf of all South Africans.

4) The staffing and resourcing of IPID should be reviewed to ensure that it is able to carry
out its functions effectively.

5) The forms used by IPID for recording statements from members of the SAPS should be
amended so as to draw the attention of the members concerned to the provisions of
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section 24(5) of the IPID Act and thereby encourage them to give full information about
the events forming the subject of an IPID investigation without fear that they might
incriminate themselves.*

Status of implementation

The announcement of an intention to establish the panel of experts recommended by the Marikana
Commission was made by the Minister of Police in September 2015. The terms of reference of

the panel have yet to be made public. The time frame in which the panel should finish its work is
15 months.“°

In January 2016 the minister announced the appointment of panel members*' and elaborated on
the functions of the panel:

[T]he panel should review public order policing; analyse international best practice; revise
and amend standing procedures and orders; investigate the adequacy of public order
policing methods; and explore the use of other available tools and equipment for use in
‘non-lethal or less force environments’, among other aspects of the report.*?

Reporting to parliament on 21 September 2016, the minister described the scope of the work of
the panel of experts as follows:

¢ Recommendations with regard to public order policing;
e Recommendations of the Planning Commission;

e Control over operational decisions;

e Police equipment;

e First aid; and

e Accountability.®

However, delays in progress and lack of transparency of the panel have been subject to criticism.

The United Nation’s Human Rights Committee, in consideration of South Africa’s International
Covenant on Civil and Political Rights (ICCPR) report, expressed concern at the ‘numerous reports

of excessive and disproportionate use of force by law-enforcement officials in the context of public
protests, which resulted in loss of lives’ and regarding ‘the slow pace of the investigation into the
Marikana incident, including with respect to the criminal responsibility of members of the South African
Police Service’.** The committee also called on South Africa to:

(@) Expedite the work of the Ministry of Police Task Team, and the Panel of International
Experts in implementing the recommendations of the Farlam Commission of Inquiry,
revise laws and policies regarding public order policing and the use of force, including
lethal force by law enforcement officials, to ensure that all policing laws, policies, and
guidelines are consistent with article 6 of the Covenant and the United Nations Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials;

(b) Take all necessary measures, particularly in terms of training and equipment to prevent
law enforcement and security forces from using excessive force or using lethal weapons
in situations that do not warrant recourse to such force;

(c) Ensure that prompt, thorough, effective, independent and impartial investigations are
launched into all incidents involving the use of firearms and all allegations of excessive
use of force by law enforcement officers.*®

The Portfolio Committee on Police noted in August 2016 that a great deal still needs to be done to
implement the recommendations of the Marikana Commission.*¢ Similar concerns have been voiced
by non-governmental organisations in South Africa.*
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The SAPS, appearing before the Portfolio Committee, indicated that a new head had been appointed
for public order policing and that budget allocations had been made to purchase and integrate radio
communication devices in the next financial year, as well as long-range acoustic devices, as
recommended by the Marikana Commission as key to maintaining and preserving adequate radio
communications during public order incidents.

4. Independence and operational autonomy

A key component of policing in a democratic state is independence and operational autonomy of
police institutions. Police must as such be accountable to the rule of law and exercise their functions
independently without fear, favour or prejudice.

Khampepe Commission 2005

The Khampepe Commission of Inquiry was appointed in 2005. The focus of the commission was on
the closure in 1999 of the Directorate of Special Operations (DSO), known as the ‘Scorpions’, which
had been an independent organised crime and corruption unit located within the National Prosecuting
Authority (NPA). Its functions included the investigation of high-level corruption and organised crime.
However, after challenges to the legality of the mandate of the DSO, given the strained relations that
developed between the Scorpions and the SAPS and allegations of abuse of power for politically
motivated investigations, President Thabo Mbeki appointed a commission of inquiry on 1 April 2005
to inquire into the mandate and functions of the DSO.*®

The Khampepe Commission of Inquiry released its report on 3 February 2006* and drew attention to
issues of institutional independence of investigating agencies. Despite the commission’s findings, the
executive and legislature dismantled the DSO, relocating its function to the SAPS.

The Khampepe Commission report is relevant to the discussion on police reform, as the principal
reasons for the establishment of the DSO were the perceived incapacity of the SAPS to investigate
high-level priority crime, the requirement of independence and the need for operational autonomy.*°

The SAPS made submissions to the commission arguing that the DSO was a temporary measure
and that the SAPS had since transformed into a professional and effective police service able to
deliver on the mandate to investigate organised crime:

On the whole, the SAPS did not seek to seriously challenge the submissions made by other
principal stakeholders in regard to the initial rationale for the establishment of the DSO within
the NPA. Instead it contended that the establishment of the DSO was a temporary measure
resultant upon a ‘loss of confidence in the crime combating capacity of the Police,
specifically those units dealing with priority crimes’. The SAPS argued that it had
subsequently rid itself of the corrupt elements within its structures and was therefore able to
effectively tackle organised crime.

The SAPS further argued that it had since become successfully transformed into a
professional efficient and effective police service which is regarded as a world leader in various
areas of policing. It further submitted that it was able to meet responsibilities in respect of
priority crimes and was more able to deal with any complicated, complex and sophisticated
investigation. In this regard, it referred to the excellence of its criminal records system, forensic
science services and the relevant expertise acquired by its organised crime unit.5!

The SAPS further argued that its investigators were ‘well trained and equipped to deal with the type
of cases and investigations, which the DSO does.’%?

Key findings of the Khampepe Commission relevant to the current discussion include the following:
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e There was nothing unconstitutional in the DSO sharing its mandate with the SAPS;%

e The DSO’s mandate was not unconstitutional and did not conflict with section 199(1) of the
Constitution.>*

e The rationale for the establishment of the DSO remained and arguments that a decline in crime
levels had removed the rationale for its establishment were without substance;*

e The consensus for a new, fresh and comprehensive approach to challenges presented by
organised crime (new methodologies in the form of multidisciplinary structures) were still relevant.®

e On the issue of tensions between institutional bodies the commission called for action to be taken
against the leadership:

The institutional tensions that are explained by the personalities that head these institutions
are regrettable in the extreme. Drastic yet propitious measures need to be taken to ensure
that the constitutional duties and functions of these structures serve the purpose for which
the legislature has created and entrusted on them. It may be necessary for the land or
parliament to mete out a reprimand as a mark of displeasure, for the poignant conduct
displayed by those heading these profoundly significant institutions.5”

The commission noted further that:

It is undesirable that the DSO and its sister law enforcement agencies adopt a competitive
relationship towards each other. My understanding of the responsibility of the executive arm
of government is to have a common purpose in the enforcement of the laws of the nation.®®

Reinforcing the importance of effective and efficient strategies to tackle organised crime, the
commission noted the importance of cooperation:

The inexorable quest for an effective and efficient strategy to tackle organised crime must
run like a golden thread through the whole tapestry of the law enforcement/prosecutorial and
intelligence structures. The attainment and maintenance of that efficacy lies with the law
enforcement/prosecutorial structures cooperating and coordinating their activities closely
with one another as well as with the requisite statutory intelligence structures.®®

Status of implementation

Notwithstanding the findings of the Khampepe Commission regarding the constitutionality and location
of the DSO, the ANC resolution to disband the DSO was implemented and announced in parliament
on 12 February 2008 by then Minister of Safety and Security Charles Ngakula.®® The disbandment of
the unit and establishment of a new unit in the SAPS were facilitated by legislative amendments in the
form of the SAPS Amendment Bill, 2008 and the NPA Amendment Bill, 2008 which paved the way for
establishment of the Directorate of Priority Crime Investigation (DPCI) — a separate unit in the SAPS in
terms of Section 17L of the SAPS Act (as amended).

The newly established DPCI (nicknamed the ‘Hawks’) has been subject to scrutiny, and its ability to
carry out its mandate without fear, favour or prejudice questioned.8' The integrity of the current head
of the Hawks, Lieutenant-General Mhandazo Ntlemeza has also been under examination.®? The
dissolution of the DSO and the independence of the DPCI have been subject to a protracted five-year
court battle in the Glenister judgments (discussed below).

These challenges call into question the effectiveness of current mechanisms aimed at securing the
independence of the DPCI and the impact of the DPCI Judge, who is the head of the Complaints Unit.
Retired Judge Essa Moosa was appointed to this position in October 2013. The Complaints Unit was
established in terms of Section 17L of the SAPS Act (as amended); however, the unit only became
fully functional in the 2015/2016 financial year, with two offices (one in Cape Town and Pretoria).®® The
mandate of this unit is to provide an oversight role over the DPCI and is responsible for investigation
of complaints from members of the Hawks and against members of the Hawks. Complaints fall into
two categories:
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e Category 1: ‘A complaint by any member of the public, in terms of section 17L(4)(@), who can
provide evidence of a serious and unlawful infringement of his or her rights caused by an
investigation by Directorate (HAWKS)’; and

e Category 2: ‘A complaint by a member of the Directorate (HAWKS), in terms of Section 17L(4)(b),
who can provide evidence of any improper influence or interference whether of a political or any
other nature, exerted upon him or her regarding the conducting of an investigation.’s*

In the DPCI presentation to the Portfolio Committee on Police in November 2016, the committee
discussed concerns regarding the performance of the Complaints Unit.

Challenges highlighted included:®

e The fact that the Complaints Unit did not have original powers to institute an investigation of
its own accord:

The Office could not out of its own initiative institute any investigation — this was strictly
limited to complaints by members of the public where rights were violated and evidence of
such violation was provided and members of the Hawks who would also need to provide
evidence of improper influence or interference on an investigation. The mandate of the Office
was thus limited in terms of this specific scope.The lack of protections for members of the
Hawks to report complaints of influence or interference in investigations;

e The burden of the onus being placed on the complainant to produce evidence of violation
of a right(s);
e The lack of authority to enforce recommendations:

With the enforcement powers, Mr Moosa explained that the Office was obligated to report
recommendations or findings on an investigation to the Minister but the Office could not
enforce its findings. This did not motivate the complainant to lay complaints with the Office
because findings could not be enforced; only referred to the Minister.Performance issues
noted were the low number of complaints dealt with:

[O]f all reports sent to the Minister there was no recommendation for action to be taken —
10 of the 15 complaints were unsubstantiated. Where there was a case, five referrals were
made, for example, a case of assault sent to IPID, a case of bribery referred to the anti-
corruption unit and another referral to the office of the National Commissioner of Police.
Overall with the reports sent to the Minister there was no recommendation for action to be
taken against a member of the Hawks.

No cases had been referred to the NPA during this period.
It is further noteworthy that the DPCI Judge himself raised concerns regarding the efficacy of this unit:

Mr Moosa too had thought about that in terms of whether the Office should instead
amalgamate with IPID in terms of extending powers to include investigating cases from
members of the Hawks. It could also avoid the question of duplication of resources.®®

Notwithstanding this report by the Complaints Unit, IPID indicated its investigations into allegations
against the Hawks were ongoing.®”

The Portfolio Committee on Police has recommended that the SAPS commence discussions with
the National Treasury to establish the DPCI programme as a separate budget vote in order to further
strengthen the operational independence of the unit®® and that the issue of the powers of the DPCI
Judge be considered in future amendments to the SAPS Act.®®
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Decisions of the Constitutional Court

Two important decisions of the Constitutional Court have pronounced on the importance of core
principles underlying democratic policing, giving validity to efforts to address police transformation.
These cases highlight the importance of operational autonomy from executive and political interference
as a key to securing the independence of policing institutions.

Helen Suzman Foundation vs. President of the Republic of South Africa and Others

The judgment in Helen Suzman Foundation vs. President of the Republic of South Africa and Others;
Glenister vs. President of the Republic of South Africa and Others [2014] ZACC 32 is the final
instalment in a series of court cases involving the DPCI brought by businessman Hugh Glenister.

In Glenister vs. President of the Republic of South Africa and Others 2011 (3) SA 347 (CC) (Glenister
1),7° the Constitutional Court declared Chapter 6A of the SAPS Act 68 of 1995 to be unconstitutional
and invalid to the extent that it failed to secure an adequate degree of independence for the state’s
anti-corruption unit, the Directorate for Priority Crime Investigation (DPCI). The Constitutional Court,
however, suspended the declaration of invalidity for 18 months for parliament to remedy the
constitutional defects in the 2008 SAPS Act.

The Chief Justice noted, ‘Ultimately therefore, the question is whether the anti-corruption agency
enjoys sufficient structural and operational autonomy so as to shield it from undue political influence.’”

The court cited with approval a report on specialised anti-corruption institutions by the Organisation
for Economic Co-operation and Development:™

Independence primarily means that the anti-corruption bodies should be shielded from
undue political interference. To this end, genuine political will to fight corruption is the key
prerequisite. Such political will must be embedded in a comprehensive anti-corruption
strategy. The level of independence can vary according to specific needs and conditions.
Experience suggests that it is the structural and operational autonomy that is important,
along with a clear legal basis and mandate for a special body, department or unit. This is
particularly important for law enforcement bodies. Transparent procedures for appointment
and removal of the director together with proper human resources management and internal
controls are important elements to prevent undue interference.”

However, after the promulgation of the SAPS Amendment Act, the Helen Suzman Foundation
challenged the legislation in Helen Suzman Foundation vs. President of the Republic of South Africa
and Others; In Re: Glenister vs. President of South Africa and Others (23874/2012, 23933/2012)

[2013] ZAWCHC 182 (14 October 2013)"* on the basis that the SAPS Amendment Act did not remedy
the constitutional defects identified by the Constitutional Court in Glenister Il.

The Western Cape High Court found that certain provisions of the Act were unconstitutional and
granted applicants leave to apply to the Constitutional Court for an order of confirmation. The
Constitutional Court judgment in Helen Suzman Foundation vs. President of the Republic of South
Africa and Others arose after the Helen Suzman Foundation approached the Constitutional Court for
the confirmation of the declaration of the constitutional invalidity of several sections of the SAPS
Amendment Act, and for leave to appeal against the decision not to declare invalid other sections of
the Act whose constitutionality was challenged. The application was joined with that of Glenister, who
sought leave to appeal against the order dismissing his challenge of the constitutionality of locating the
DPCI within the SAPS, and provisions of the Act (Chapter 6A) establishing the DPCI. Glenister also
applied for leave to appeal against the order striking out additional evidence, the punitive costs order
against him and the failure to award him costs for the successful Helen Suzman Foundation
application.”

The Constitutional Court took issue with the minister’s ‘untrammelled power to axe the National Head
of the anti-corruption entity’ and the power to make policy guidelines inconsistent with

APCOF Policy Paper No. 15

13



independence.’”® Handing down judgement on November 2014, the Constitutional Court found certain
provisions of the SAPS Act 68 of 1995, as amended, inconsistent with the Constitution and declared
invalid and deleted from the date of the court’s order.””

MecBride vs. Minister of Police and Another

In McBride vs. Minister of Police and Another (CCT255/15) [2016] ZACC 30 (6 September 2016),®
Robert McBride challenged his suspension by the Minister of Police as the executive head of IPID
and applied to the Constitutional Court for confirmation of the order of the Gauteng Division of the
High Court to declare invalid provisions of the IPID Act 1 of 2011 which authorised the Minister

of Police to suspend and to take disciplinary steps to remove the executive director from office.

Parliament was provided with 24 months from the date of the order to rectify the defects in legislation.
The court declared the decision of the Minister of Police to suspend McBride from his position as
executive director of IPID and to institute the disciplinary inquiry against him as invalid and set it aside:

Central to this application is the crisp question: whether, in the light of the applicable
statutory framework, IPID enjoys adequate structural and operational independence, as
envisaged by section 206(6) of the Constitution, to ensure that it is effectively insulated from
undue political interference.”

Citing the judgement of the Gauteng High Court, the Constitutional Court noted key
international instruments relied upon by the court:&°

[The United Nations Convention against Corruption] calls for independent bodies or persons
(specialised in combating corruption through law enforcement) that can ‘carry out their
functions effectively and without any undue influence’ (article 36). For this, the independent
body should have complete discretion in the performance or exercise of its functions and not
be subject to the direction or control of a minister or any other party. In principle, it should
give an account after its work has been performed when it reports to parliament (rather than
the executive).®'

The Council of Europe’s Commissioner for Human Rights’ Opinion on the Independent and
Effective Determination of Complaints Against the Police (2009), similarly found that:

‘An independent and effective complaints system is essential for securing and maintaining
public trust and confidence in the police, and will serve as a fundamental protection against
ill-treatment and misconduct. An independent police complaints body . . . should form a
pivotal part of such a system.’s?

The AU Resolution on Police Reform, Accountability and Civilian Police Oversight in Africa,
2008, calls upon State Parties ‘to establish independent civilian policing oversight
mechanism(s]’. In relevant part, the AU Resolution reads:

‘[Alccountability and the oversight mechanisms for policing forms the core of democratic
governance and is crucial to enhancing the rule of law and assisting in restoring public
confidence in police.’®

The Constitutional Court also relied on the reasoning of the High Court:

The High Court found that the independence of IPID is expressly guaranteed and protected
under section 206(6) of the Constitution, which is ‘significant and decisive’. Furthermore, the
High Court reasoned that, given that IPID performs overlapping anti-corruption functions with
the DPCI, it must be afforded at least the equivalent protections that the Constitution
requires for the DPCI. In Glenister |l, this Court found that the independence of the DPCI was
an implicit constitutional requirement, flowing from section 7(2) of the Constitution and the
threat to South Africa posed by endemic corruption. The High Court found that inasmuch as
the DPCl is independent despite there being no express constitutional entrenchment of its
independence, by parity of reasoning ‘the effect of the constitutional entrenchment of the
independence of IPID is that the operational and structural independence of IPID must be at
least as strongly protected as that of the DPCI’.8*
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The High Court went further to hold that IPID’s constitutionally guaranteed independence
requires more stringent protection. This is because, unlike the DPCI which is situated within
SAPS, IPID is institutionally and functionally independent from SAPS. Another reason
presented by the High Court as to why the principles pronounced in Glenister Il extend to
IPID is that, having found that the DPCI requires adequate independence from Executive
interference in that case, it would be subversive of IPID not to afford it the same level of
independence as the DPCI. As IPID has oversight and accountability responsibilities over the
DPCI, affording the DPCI adequate independence without doing the same for IPID appears
to be self-defeating. In this regard, the High Court held that IPID’s oversight role over the
DPCI would be compromised and might create room for political interference to seep
through and render the DPCI’s independence nugatory.®®

Crucially, the High Court held that section 6(3)(a) and 6(6) of the IPID Act, sections 16A(1),
16B, 17(1) and 17(2) of the Public Service Act and regulation 13 of the IPID Regulations are
inconsistent with section 206(6) of the Constitution. This was based on the fact that the
impugned sections do not provide for parliamentary oversight in relation to the suspension,
discipline or removal of the Executive Director and that they afford the Minister unilateral
powers and the sole discretion to terminate the Executive Director’s tenure. Furthermore,
the Minister is entitled to discipline the Executive Director on the same basis as any head
of department in the public service, without any special oversight or protection. The High
Court found that this amounts to inadequate security of tenure for a national head of an
independent body investigating police misconduct, including corruption. Hence it declared
the impugned sections inconsistent with section 206(6) of the Constitution and invalid.®®

The Constitutional Court further noted the impact of the offending provisions on public confidence:

To my mind, the cumulative effect of the impugned sections has the potential to diminish

the confidence the public should have in IPID. As the amicus curiae emphasised in its
submissions, both the independence and the appearance of an independent IPID are central
to this matter. The manner in which the Minister dealt with Mr McBride demonstrates,
without doubt, how invasive the Minister’s powers are. What exacerbates the situation is that
he acted unilaterally. This destroys the very confidence which the public should have that
IPID will be able, without undue political interference, to investigate complaints against the
police fearlessly and without favour or bias. IPID must therefore not only be independent, but
must be seen to be so. Without enjoying the confidence of the public, IPID will not be able to
function efficiently as the public might be disinclined or reluctant to report their cases to it.8”

The Constitutional Court confirmed the order of invalidity of the High Court.® Parliament did not
institute proceedings against McBride, who returned to work as executive director of IPID on
19 October 2016.

5. Police responsiveness, efficiency and professionalism

Police responsiveness and professionalism in service and conduct are core guiding principles of
democratic policing. This section discusses policing policy initiatives that have sought to address both
these principles. It also discusses the lack of responsiveness to community needs, professionalism
and inefficiency of the SAPS demonstrated by the findings of the Khayelitsha Commission.

National Development Plan

In 2010, President Jacob Zuma appointed a National Planning Commission to develop a national
vision and development plan for South Africa.®® The National Development Plan (NDP) was approved
on 6 September 2012 by the Cabinet. The NDP is integrated into the Medium-Term Strategic
Framework (MTSF) — a comprehensive strategic framework for implementation by government
departments for the 2014-2019 electoral period. Government departments are required to align
their strategic plans and annual performance plans with this framework.®
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Chapter 12 of the NDP identifies five priorities to achieve a crime-free South Africa:

e Strengthen the criminal justice system;

e Make the police service professional;

e Demilitarise the police;

e Increase rehabilitation of prisoners and reduce recidivism; and

e Build safer communities using an integrated approach — achieving long-term, sustainable safety
by addressing the fundamental cause of criminality, mobilising state and non-state capacities and
resources at all levels and citizen involvement and co-responsibilities.®!

The chapter identifies the following focus areas for policing:*?

e  Strengthening the criminal justice system by the implementation of the recommendations of the
Review of the South African Criminal Justice Systems;

* Making the police service professional by linking the police code of conduct and code of
professional police practice to the promotion and disciplinary regulations, and using a two-track
system of recruitment to attract competent, skilled professionals; and

e Demiilitarising the police and restoring a culture that will instil discipline and a professional ethos.

Status of implementation

Progress and actual implementation of the recommmendations in respect of policing have been
slow, notwithstanding the adoption of the NDP by the Cabinet in 2012 and their integration into
Outcome 3 of the MTSF, the White Papers on Police and Safety and Security, and the SAPS and
CSPF Strategic Plans.

The delay in implementation of these recommendations was raised as a concern by civil society
and the Portfolio Committee on Police in May 2015:

The Committee expressed concern about the perceived lack of specific interventions planned
by the SAPS to realise the recommendations made in the NDP. The SAPS lists various
activities, but that the activities do not seem to form part of a broader implementation plan.®

Concerns raised by the Portfolio Committee included the recruitment process, promotions and
the lack of a clearly defined implementation plan on the demilitarisation process of the SAPS.%*

In September 2015, the Minister of Police announced the intention to establish a Transformation Task
Team under the leadership of the Deputy Minister of Police, which would include the national police
commissioner, senior police officers and a group of local and international experts; as well as the
setting up of a second panel of experts as recommended by the Marikana Commission.%

The Transformation Task Team was launched on 15 August 2016 and will operate until 31 July 2019
with the possibility of extension. The Minister of Police tabled the first progress report to the Portfolio
Committee on Police on 21 September 2016, in which the following issues were addressed:®

e The mandate of the Task Team is aligned to the NDP vision of professionalising and demilitarising
the SA Police Service (SAPS) by:

Reviewing all the SAPS/Department of Police’s policies, National Instructions, Standing
Orders and operational standards that detriment and negate the police officers’ working
environments, their living conditions, their career progression and their dependents’
livelihoods when the police officers either retire or pass on.

e Functions include benchmarking of best practices at both local/domestic and international
institutions.
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e Deliverables include an audit and review model to be accustomed to the SAPS’s transformation
requirements as per the NDP.

e The audit and review of policies, national instructions, standing orders and operational standards
of the SAPS.

The following aspects of the SAPS Act would be reviewed and amended:

e Entry salary levels of police officers;

e Career progression and promotion policies;

e The SAPS Employee Health and Wellness Programme (EHP) to align it to the National Framework
of EHP;

e The Pension and Occupational Compensation Fund of the SAPS to suit the special needs of the
law enforcement institutions; and

e National instruction on placements transfers, transporting and accommodating of police officers.

Members of the Portfolio Committee have, however, expressed concerns regarding the composition
of the Transformation Task Team, noting that:

[Tloo many members of the Task Team were from within the internal policing environment
and the potential this had to produce a closed-thought system. Members wanted to know if
a reference group would be used to scrutinise what came out of the Transformation Task
Team to ensure quality assurance.®”

White Paper on Policing 2016

The White Paper on Policing® was adopted by Cabinet in April 2016. It represents a change from

its predecessor — the 1998 White Paper on Safety and Security — in two primary respects. Firstly, it
separates the police-focused policy from the broader safety and security focus contained in a separate
White Paper on Safety and Security. Secondly, it provides an enabling framework for civilian oversight
and aligns the police service to the rest of the public service.

The focus of the paper is on the core areas of policing and law enforcement aimed at reducing crime
and building safer communities. The White Paper gives expression to the five NDP priorities for
policing. The approach to policing articulated in Chapter 2 is grounded on building legitimacy and
trust through a demilitarised police service, community-centred policing, adherence to human rights
principles and accountability.

Chapter 3 focuses on building a professional police service and addresses the following:

e Qualities needed in a police officer (integrity, diversity);
e  Specialised policing functions;

e Access to information;

e Modernising the police;

e Capacity development; and

e Regulatory enablers for professionalism.

Chapter 4 sets out the framework for a professional police service — a single police service and delivery
of essential policing services.

Institutional arrangements are covered in Chapter 5, which deals with the institutional architecture
required for democratic policing. It addresses the SAPS, Civilian Secretariat for Police, IPID, and the
roles of provincial and local government in respect to policing.
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Chapter 6 discusses the process of implementation of the White Paper, including a phased
implementation, review and amendment of legislation and regulations, the roadmap to a single police
service, a process of monitoring and evaluation, and the relationship with the White Paper on Safety
and Security.

Khayelitsha Commission 2013

The Khayelitsha Commission of Inquiry was established in 2013 by the premier of the Western Cape.
She appointed former Constitutional Court judge, Catherine O’Regan, and former head of the NPA,
Advocate Vusi Pikoli, to investigate allegations of inefficiency at three Khayelitsha police stations, as
well as the alleged breakdown of the relationship between the Khayelitsha community and members
of the SAPS.%

The Khayelitsha Commission provided insight into the acute challenges faced by the SAPS at the
three police stations and made a series of recommendations to address service delivery challenges.
It highlighted ‘a range of systemic and overlapping reasons’ for the inefficiencies in policing at the
three Khayelitsha police stations, including:®

e Management in the SAPS at station level, cluster level and provincial level was poor;

e Absence of effective systems to limit corruption within the SAPS was one of the contributing
factors to the breakdown in the relations between the SAPS and the community of Khayelitsha;

e None of the three Khayelitsha police stations produced regular or comprehensive crime pattern
analyses or crime threat analyses; consequently, such analyses were not discussed in Station
Crime Combating Forum (SCCF) meetings, and therefore the deployment of personnel was not
taking place in terms of National Instruction 3 of 2013;

* The system of crime intelligence was not functioning according to SAPS national guidelines
at any of the three Khayelitsha police stations;

e Crime intelligence was poorly handled at the three police stations as a result of the crime
intelligence officer (CIO) and senior management at the SCCF not fully understanding the role of
the CIO or the way in which crime intelligence should be used to inform intelligence-led policing;

e There were no established guidelines for patrols of informal neighbourhoods, and by and large,
these did not seem to take place in Khayelitsha;

e Many crimes reported to the three Khayelitsha police stations and the Family Violence, Child
Protection and Sexual Offences Units (FCS) were not investigated properly or at all;

* The quality of detective services at the three police stations was close to a crisis point;

e Crime-scene management in Khayelitsha was often not in accordance with the prescribed
protocol, partly because of environmental difficulties but also because of the lack of basic
equipment and training; and

e Management at the three police stations, the cluster office and the FCS Unit was ineffective.

The commission made a number of recommendations, including: '

e Every police station in Khayelitsha should adopt a community policing commitment in consultation
with local residents;
e The SAPS should adopt a procedural justice model for policing in Khayelitsha:

[Iln which SAPS acknowledges that the manner in which policing is performed is important
to building a relationship of trust with members of the public, and that accordingly, SAPS will
take steps to ensure that every interaction between a member of SAPS and a member of the
public will be respectful of the rights of the member of the public; that policing strategies will
be assessed to ensure that they are procedurally just; and that SAPS will treat its own
members fairly and with respect.’®

e The establishment of monitoring and oversight team to address inefficiencies at the three police
stations and the FCS Unit;
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Change in the management process for leadership of the cluster;

Police stations and the FCS Unit should develop a 3-5-year strategic plan to address inefficiencies
and the breakdown in relations between the community and the SAPS in Khayelitsha;

A strategic review of detective services at all stations and the FCS unit;

The provincial commissioner to issue guidelines for visible policing of informal neighbourhoods;
A review of the SAPS system for determining theoretical human resource requirement of police
stations and urgent reallocation of human resources to the three police stations;

The SAPS to take steps to improve the relationship between the SAPS and the community by
strengthening Community Policing Forums (CPFs), using community-based mediation initiatives
to resolve disputes, recruiting reservists and publishing station level crime statistics;

A review of human resource practices, such as SAPS members’ ability to speak isiXhosa, proper
implementation of the Performance Enhancement Process, improvement of discipline of SAPS
members, accelerated process of leadership appointment, access to Employee Health and
Wellness Programme, Recruitment;

A revision of the station performance chart to ensure that it contains external measures of public
confidence in the SAPS, and reduces its weighting of crime reduction targets;

The need for a strategy for dealing with vengeance killings and vigilante attacks, including proper
recording of such incidents;

The establishment of a multisectoral task team on youth gangs;

The establishment of a provincial task team to survey community attitudes to unlicensed liquor
outlets to address policy formulation;

A series of recommendations to improve the policing of domestic violence complaints;

The use of information technology and related matters;

Strengthening of the handling of complaints by IPID (understaffing of IPID and recruitment of
investigators);

The use of CCTV cameras;

Improvements to the physical infrastructure at police stations; and

Addressing the backlogs in national chemical laboratories in Cape Town.

The commission also made the following recommendations to improve the governance of oversight:

The Civilian Secretariat for Police at national and provincial level should take an active role in
monitoring the three police stations and the FCS Unit;

A memorandum of understanding between the Department of Community Safety (DOCS)

and the SAPS should be entered into to facilitate DOCS carrying out its constitutional mandate;
The memorandum of understanding should address regulation of police station visits by DOCS,
the investigation of complaints of police inefficiency by DOCS, the role of DOCS in relation to
CPFs and neighbourhood watches; and

DOCS and the SAPS should collaborate on specific challenges, including youth gangs, alcohol
abuse and school safety.

Whilst the focus of the commission was on Khayelitsha, the commission identified systemic issues

relevant to policing across the country. It also drew attention to the social context within which policing

occurs. ' Dixon compares the Khayelitsha Commission with the approach of Lord Scarman in the
inquiry into the Brixton disorders in London in April 1981 (which he notes goes beyond that of Judge
O’Regan), and raises the key issue as to whether it is possible to achieve genuine and sustainable
policing reform if the social and economic conditions under which policing occurs remain unchanged.

The findings of the Khayelitsha Commission are consistent with the concerns and critiques raised by
the Portfolio Committee on Police over an extended period of time. Parliamentary oversight visits
conducted across the country confirmed similar challenges prevail at many (a majority) of police
stations throughout the country.'°*
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Status of implementation

The majority of the recommendations (13 out of 20) made by the commission fell within the purview of
the SAPS. The failure of the national Minister of Police to endorse or respond to the recommendations
of the commission is viewed as a real challenge to implementation.'®

The following concerns have been raised:

e The human resource allocation of police to the three Khayelitsha police stations remained below
the national average of police to population ratio (which is 1:358): Harare — 1:826, Khayelitsha
- 1:569, Lingelethu West — 1:440; and

e The workloads of detectives operating in Khayelitsha are higher than the commission’s proposed
ratio of detective to docket (in the region of 1:40 and at most 1:50): Harare — 1:79, Khayelitsha —
1:67, Lingelethu West — 1:127.

Outstanding issues noted for the SAPS include:

e Reuvision of the SAPS theoretical human resource requirement for police stations and reallocation
of resources to Khayelitsha;

e Revision of the station performance chart;

e  Physical infrastructure at police stations and new Makhaza police station; and

e The SAPS has yet to sign or agree to a memorandum of agreement in respect of governance and
oversight arrangements.

Progress was, however, reported in the following:

e The establishment of a coordinating committee to oversee and report on progress in implementing
the recommendations;

e The establishment of the Khayelitsha Joint Forum at community level with subcommittees on
youth gangs, women and children, and substance abuse;

e The establishment of a monitoring and oversight team — the premier and the national police
commissioner resolved to establish a task team.

e DOCS is working with CPFs to build capacity and has developed an Extended Public Partnership
Improvement Plan;

e A memorandum of understanding has been signed between all CPFs;

* A cluster safety plan has been developed as part of the Policing Needs and Priorities Process,
which looks at strengthening the role of CPFs;

e The establishment of an Alcohol Harms Reduction Game Changer; and

e DOCS continues to conduct inspections at police stations.

6. International treaty bodies

Challenges in the policing environment in South Africa have also been recognised by international
treaty bodies in their responses to South African reporting. This further confirms and emphasises
critical reform needs.

International Covenant of Civil and Political Rights
The United Nations Human Rights Committee in consideration of South Africa’s most recent
International Covenant on Civil and Political Rights (ICCPR) report (March 2016) urged South Africa:

[T]o strengthen its efforts to improve conditions of detention by taking practical measures to,
inter alia ... Reduce overcrowding, particularly through the promotion of alternatives to
detention, the loosening of bail requirements, and the revision of arrest quotas as indicators
of police performance, and by ensuring that bail determinations are made promptly and that
persons on remand are not kept in custody for an unreasonable period of time.'%®
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The committee further noted concerns regarding:

[Clhallenges faced by some of these oversight bodies in terms of budget limitations, lack of
institutional independence from supervised government departments, and limited mandates
and powers. The Committee notes the State party’s intention to ratify the Optional Protocol
to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, but it is concerned about the absence of independent and sustained monitoring
of places of deprivation of liberty other than prisons (arts. 2, 6 and 7).7"

And urged South Africa to:

[E]nsure that all oversight bodies are institutionally independent, adequately funded

and equipped with the necessary powers and functions to deal with complaints and
investigations promptly and effectively, hold authorities accountable, and facilitate access

by victims of human rights violations to an effective remedy ... [and] to speed up the
preparations for the ratification of the Optional Protocol to the Convention against Torture
and other Cruel, Inhuman or Degrading Treatment or Punishment and should establish a
system for the regular and independent monitoring of all places of detention, as well as a
confidential mechanism for receiving and processing complaints lodged by persons deprived
of their liberty.®

African Charter on Human and Peoples’ Rights

The African Commission on Human and Peoples’ Rights, in its concluding observations,'®® urged
South Africa to make use of the commission’s Guidelines on Conditions of Arrest, Police Custody and
Pre-Trial detention in Africa° to deal with the challenges of arbitrary arrests and pre-trial detention.

The commission further noted its concerns regarding conditions in police custody and called on
South Africa to:

e Provide statistical data in its next periodic report relevant to the prohibition of torture and
ill-treatment, including data on complaints, investigations, prosecutions and convictions in
cases of torture and ill-treatment;

e Ratify the Optional Protocol to the United Nations Convention against Torture and Other Cruel,
Inhuman and Degrading Treatment or Punishment (OPCAT) and establish the National Preventive
Mechanism envisaged under OPCAT,;

e Fully comply with the commission’s guidelines and measures for the prohibition and prevention
of torture, cruel, inhumane or degrading treatment or punishment in Africa (Robben Island
Guidelines);""" and

e To continue to ensure human rights training for the police and other law enforcement officers.'"?

7. Responding to challenges

This section examines the SAPS’s own assessments, acknowledgement and responses to the
challenges facing the institution, as well as their proposed remedial action. These are supplemented by
the response of the Portfolio Committee on Police, which draws attention to areas of non-compliance
and delayed implementation.

SAPS Policy Advisory Council

As early as 2007-2008 the SAPS Policy Advisory Council identified systemic challenges within the
police environment. During this time it conducted inspections at 858 (77%) of 1 116 police stations and
other units in the SAPS and made the following findings.
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About command and control, and discipline:

2006/2007: There is a general lack of command and control within the Police Service at local
level. Resultant poor levels of discipline and high levels of corruption are of serious concern
2006/2007: general level of discipline is poor

2007/2008: many of the problems of the police are the direct result of a breakdown in
command and control and a lack of supervision in certain areas. In most instances poor
service delivery, maladministration, ill-discipline and corruption have at its core the lack of
supervision and control.™3

About detectives:

2006/2007: the Detective Service is being neglected in terms of focus and resources. Many
Station Commissioners simply leave the Detective Service to ‘carry on’ on its own. There is
little or no support given. Detectives generally have the worst accommodation and least
resources.

2006/2007: Many Branch Commanders are incompetent. ... commanders and supervisors
lack skills, experience, commitment, dedication and discipline.

2006/2007: Docket inspections ... in many instances are not done in accordance with
required standards and policies.'*

About inspections:

2006/2007: The system of inspections in the Police is totally inadequate. The National
Inspectorate was also found wanting and is clearly not focused correctly nor functioning
optimally.

2007/2008: at some stations proper inspections from ... provincial and national level have not
been conducted for long periods (years). At most stations regular inspections are not done
2007/2008: It is seldom or ever that a full inspection is done. Sufficient appropriate capacity
to manage and do inspections properly does not seem to exist at any level.'®

This indicates that as early as 2007/2008, the SAPS was aware of the challenges it faced, and further,
that interventions have either been limited or ineffectual given the persistence of these challenges.

SAPS Detective Service
The Detective Dialogues held in September 2012 by the Portfolio Committee on Police further
highlighted challenges impacting the SAPS:

e  Corruption: The SAPS acknowledges various challenges regarding corruption in the
Service ...

e (Caseloads: The heavy caseloads of detectives lead to short cuts being taken, to the
detriment of investigations.

* Resources: The detective environment is not sufficiently resourced in terms of
personnel, computers, laptops, cellular phones and vehicles.

e Quality of investigations: ... must be improved.

e Discipline: The SAPS acknowledges that the general discipline of detectives need|s] to
be addressed.

e Training: The challenges faced regarding the training of detectives especially in courses
such as the Basic Learning Programme, were acknowledged.'®

The Portfolio Committee expressed concern regarding:
e | ack of career paths for detectives;

e The demoralising effect of corruption; and
e |ack of effective management at station, unit and branch level."”
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At the end of 2015, the Minister of Police approved the ‘Enhancing the Quality and Functioning of
the SAPS Detective Service’ policy, which was handed over to the acting national commissioner for
implementation. This policy is accompanied by a turnaround strategy for the Detective Service, which
the Civilian Secretariat for Police (CSP) conducted with six divisions of the SAPS. The SAPS is in the
process of developing an implementation plan to roll out the policy.

SAPS Police Inspectorate
A more recent report from the SAPS Inspectorate Indaba in 2015 notes the following concerns about
the effectiveness, efficiency and quality of service delivery by the SAPS:

e Members on reliefs are not managed according to Standing Orders

e Quality of statements is generally poor

e Excessive caseloads [and] investigation of some cases is substandard

e |nvestigating officers do not comply with instructions from detective commanders and/
or requests from public prosecutors

e Crime scenes are not managed properly

e  Crime intelligence products such as CTA and CPA do not have a standardised format
and their content differs from station to station

e  CIOs are unable to explain the purpose of a properly constituted Station Intelligence
Profile and its importance for policing™®

The lack of reporting on the work and impact of the SAPS Inspectorate in SAPS annual reports raises
concerns of the diminished role of the inspectorate and the calibre of police officials deployed to this unit.

SAPS Back to Basics approach
The SAPS most recent response to address these challenges is reflected in its Back to Basics
programme.

Acting National Commissioner Lt Gen JK Phahlane indicated the SAPS’s intention to introduce
a Back to Basics approach, which is reflected in the SAPS 2016/2017 Annual Performance Plan:

‘Back-to-basics’ policing is premised on the uncompromising implementation of key policing
practices, including enhanced police visibility, which implies more police officers in uniform
and increased patrols in vehicles, on horseback and on foot, thereby minimising
opportunities for crime to be committed. The ‘back-to-basics’ approach also requires the
thorough and responsive investigation of every crime that is reported to the SAPS and the
efficient use of all resources supporting the investigation of crime. The optimal use of crime
intelligence in support of proactive and reactive policing is a key feature of this approach ...
In essence, the ‘back-to-basics’ approach does not require police officers to do anything
which is foreign to them. It simply requires every member to do what he or she has been
trained to do, namely the basics of policing, irrespective of where they have been deployed
or what they have been deployed to do.""°

The rationale for the Back to Basics programme emanates from:

e  Challenges identified in the 2014/15 Victim of Crime Survey regarding public perception of crime,
underreporting of crime, perceptions of crime and safety, and levels of satisfaction with the police;

e Persistent areas of underperformance by the SAPS, noticeable in management of service
terminations and incidents leading to civil claims against the police;

e Challenges in the visible policing environment, including serious crime, crimes against women
and recovery of stolen state-owned firearms;

e | ow detection rates in serious crime, contact crimes and crimes against women and children,
poor conviction rates and low levels of trial-ready dockets.?°
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The programme focuses on the development of recovery plans targeting specific areas of
underperformance, including detective services, visible policing and service terminations, to achieve
enhanced organisational performance.'?!

Visible Policing Recovery Plan

Crime reduction

Prioritise the top 20% of stations responsible for serious crime.

Detailed crime threat analyses to drive targeted interventions.

Crime intelligence in support of proactive and reactive interventions.

Deter crime through proactive policing focusing on information and intelligence-based crime
prevention.

Focused interventions to address the ‘Contributors to Crime’, i.e. gang conflict, firearms,
drugs, vehicles.

Intelligence-based reactive interventions to disrupt crimes in progress, e.g. cash-in-transit
robberies.

Victim support in each serious crime.

‘Paint it Blue’ — police visibility operations at prioritised high-crime areas, e.g. shopping malls
Integrated operations with relevant role players, €.g. metro police, traffic.

Analyse and combat the displacement of serious crime across stations, clusters and
provinces.

Policing incidents of public disorder.

Optimal utilisation of specialised policing capacities, e.g. tactical response teams.

Service delivery

Consulted service delivery charters.

Improved reaction times (alpha, bravo and charlie complaints).
Quality statement-taking (A1 statements).

Effective crime scene management (first responder).
Implementation of sector policing (where relevant).

Internal functioning

Optimise availability and utilisation of personnel.

Reorganisation of the Station Crime Information Officer and Crime Information Management
Centres.

Combat criminality in SAPS (including corruption and fraud).

Effective exhibit management (SAPS 13 Stores).

Address climate and culture (command and control/discipline and conduct/employee health
and wellness).

Police safety.

Detective Service Recovery Plan

Improve and measure the investigation and management of case dockets.

Implement measures to continuously update the system to capture actual performance
(avoid annual spike).

Conduct docket age analysis (as at 1 November 2015) to inform management of individual
case dockets.

Assess docket allocation methodology (for the first and second quarters of 2015/16) to
match case complexity with detective experience/expertise.

Verify wanted/cancelled suspects list, including purifying addresses of wanted suspects,
tracing and arrest.

Verify the manner of closure of case dockets as undetected and withdrawn to determine
whether dockets were correctly closed/further investigation is required.
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Determine timelines for investigating categories of crime (standard resolution rate per crime
type).

Effective management of crime scenes.

Effective management of exhibits.

Optimise the utilisation of forensic evidence and leads.

Ensure the taking of buccal samples (all persons arrested) by authorised persons.

Develop a system solution to determine case docket links based on forensics-based leads,
€.g. one suspect linked to 10 distributed dockets.

Effective management of bail applications to improve performance.

Track and trace dismissed appeals.

Reintroduce a uniform investigation capability to reduce the workload on detectives.
Addressing/activating relevant stakeholders that detectives require within the investigation
value chain.

Operationalise the Organised Crime Threat Analysis (OCTA).

SAPS Organisational Structure Recovery Plan

Establish an organisational structure that is responsive to current policing challenges and
demands.

Reorganise and strengthen operational capacity in terms of core operational responsibilities
— policing and crime detection.

Establish synergy driven by the ‘Back to Basics’ approach.

Develop organisation-specific solutions to address policing demands.

Initiate interventions to address areas of persistent underperformance and non-compliance.
Ensure continuous assessment of levels of performance and compliance.

The structure has been consulted, approved and the appointment of personnel has
commenced.

Emerging priorities identified

Organisational environment

Implement transformation and institutional reform initiatives (professionalisation and
demilitarisation).

Enhance police safety to mitigate murders and attacks on police (members and facilities).
Enhance performance management and accountability (progressive discipline/consequence
management).

Enhance leadership by establishing a leadership charter.

Enhance data integrity in identified areas (cross-cutting).

Review combined assurance approach.

Establish an organisational structure that is responsive to current policing challenges and
demands.

Determine the research agenda in support of policing.

Turnaround of key areas of underperformance:

e Police officer health and wellness capability;

e  Service terminations; and

e Focused interventions to down-manage civil claims by addressing the causes of action.

Performance environment: Visible policing

Review frontline service delivery programme, focusing on:

e The professional police that the people of South Africa expect;

e SAPS service points as the face of service delivery;

e  Service excellence; and

e Partnerships with communities towards a safer South Africa.

Enhance accessibility through Mobile Community Service Centres and partnerships through
opportunity with tribal authorities and the Post Office for the establishment of service points.
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e Crime prevention focus areas:
e  Serious crime impacting on farms and smallholdings;
e  Drug trafficking; and
e Taxi violence.
e  Sustained visibility.
e |Implement Farlam Commission recommendations:
e Public order police training and resourcing; and
e Focused intervention — North West public order police capability.
e |Intensify crime awareness campaigns at schools.
e Ensure adequate police detention facilities.
e Reconnect with citizens to strengthen grassroots partnerships towards creating a safer
South Africa through a collaborative, consultative approach to the core functions of policing.
e  Optimise operational capacity (reduce idling time).

Detective Service
e Revamp the Criminal Justice System (CJS) Master Plan to ensure integrated implementation
of CJS 7-Point Plan.
e  Establish specialised units focusing on drug-related crime, taxi violence and firearms.
e Enhance utilisation of investigative aids:
* Forensic leads;
e DNA Database — taking of buccal samples; and
e Results of trial — update.
e  QOperational deployment of detectives:
e Working hours;
e Number of detectives; and
e Allocation of case dockets, including matching experience to categories of crime.
* Managing high-profile investigations/crime scenes (communications/media).

8. Developing a police reform agenda

The task of creating a democratic policing agenda in South Africa and within the SAPS is incomplete
because the recommendations of the various inquiries and policy prescripts have not been
implemented. Whilst some progress has been made in the development of a legal and policy
framework that supports a human rights complaint policing model, implementation of policy and
strategies remains a problem.

The review so far reveals a lack of implementation of key recommendations into areas where policing
problems have been identified. In addition, there are identifiable gaps in the legal and policy framework
which required addressing. Development of a reform agenda for policing should be guided by a
comprehensive review of all the requirements of democratic policing.

This is borne out in recent concerns raised by the Portfolio Committee on Police (a key institution
responsible for holding the police accountable), which demonstrate low levels of police compliance
with key policy prescripts and delays in implementing key findings on police reform.

Recommendations of the Portfolio Committee
During its Budgetary Review Recommendation Report hearings in October 2015, the Portfolio
Committee adopted five recommendations to improve police professionalism and conduct:

1. The Committee recommends that the South African Police Service (SAPS) continue with its
plan to demilitarise the service through training and professionalisation and determine the
budget of such processes over the medium term and provide the Committee with a report.
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2. The Committee recommends that the SAPS proceed with the professionalisation of the
service and that it provides the Committee with a report on the processes and timelines
it will follow to achieve this ministerial priority.

3. The Committee recommends that the SAPS complete its planning for demilitarisation
and provide the Committee with a project plan and timelines for its implementation.

4.  The Committee supports the establishment of an independent panel of experts on
transformation in the SAPS and the Transformation Task Force led by the Deputy
Minister in furtherance of the implementation of the Farlam Commission
recommendations.

5. The Committee recommends that the SAPS develop action steps to reduce and limit
the budgeted amounts for civil claims against the police.

Mr Beukman [Chairperson] said that the Committee expects quarterly reports from
Police Management on these recommendations. He added that the full implementation
of the recommendations contained in the National Development Plan (NDP) is critical to
ensure that a culture change of demilitarisation takes place and relations between the
police and community are improved.'??

The Portfolio Committee recommendations indicate areas of non-compliance and poor
implementation. These areas and the SAPS’s response are discussed in more detail below. 2

Demilitarisation of the SAPS
The SAPS should continue with its plan to demilitarise the police service and to determine the budget
of such processes.

The SAPS indicated that it had held a research colloquium on demilitarisation on 20-21 November
2014%* and that the Human Resource Development Division of the SAPS initiated a second research
project to obtain clarity on the concept of demilitarisation, to be completed by March 2017. The CSP
also conducted a research project on demilitarisation and completed the White Paper on Policing,
which addresses issues of police demilitarisation.?®

Effective management control over stations
The SAPS should provide the Portfolio Committee with a revised strategy to ensure effective
management control over stations and clusters stations by provincial commissioners.

The SAPS has implemented a Cluster Station Management Framework focusing on performance at
cluster and station level. It also indicated its intention to standardise the performance plans of
commanders who report to cluster and station commanders for 2016/17.72¢

Strengthening the police inspectorate
The SAPS should prioritise the amendment of Standing Order 6 and a new inspection tool to ensure
better compliance at station level with prescripts, regulations and standing orders.

Standing Order 6 was reviewed and submitted to the Portfolio Committee.

Reduction in civil claims against police
The SAPS should address police misconduct by reducing civil claims against the police.

The SAPS submitted a report on strategies to reduce contingent liabilities to the Portfolio Committee.
One such strategy was to cascade the organisational performance indicator down into the
performance plans of all managers, including provincial and station commanders.'?” The SAPS has yet
to elaborate on this strategy and how as a consequence management would be able to address the
unlawful actions of SAPS members and as such reduce civil claims.'2®
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Resource allocation plan
The SAPS should provide the Portfolio Committee with a copy of the National Demographic Plan that
is to be integrated with station profiles to review the fixed establishment.

This plan was submitted to the Portfolio Committee.'?®

Turnaround strategy
The SAPS should provide the Portfolio Committee with its turnaround strategy to increase the
detection rate for serious crimes and crimes against women and children.

This strategy was submitted as part of the management intervention strategy.'

Retention strategy for detectives
The SAPS should provide the Portfolio Committee with its retention plan for detectives.

The SAPS indicated that it was developing a career path strategy and had appointed a remuneration
specialist to review the plan.'s!

Needs analysis on detectives
The SAPS should provide the Portfolio Committee with a needs analysis on the number of detectives.

The SAPS submitted an analysis report indicating that an additional 2 483 detectives were required.'®

Recommendations in respect of strengthening oversight

Developing a ‘professional, well-resourced and highly skilled police service’,™® able to discharge its
constitutional mandate, requires not only a close examination of the internal policing environment, but
also an assessment of the effectiveness of oversight arrangements (including systems facilitating
meaningful public and community engagement and accountability).

The Khayelitsha and Marikana commissions highlighted the impact that the lack of professionalism in
the SAPS has on the execution of core policing functions at station level and in public order police
operations, respectively.

The Khayelitsha Commission identified reasons for the breakdown of the relationship between the
police and the community and made key recommendations on strengthening the role of communities,
as well as provincial and national secretariats in monitoring and holding the SAPS accountable.
Similarly, the NDP and the White Paper on Safety and Security advocate greater engagement by civil
society and communities in policing, through strengthening the mechanisms for community
engagement and participation.

The Khayelitsha and Marikana commissions also called into question the effectiveness of IPID in
investigating complaints against the police and called for strengthening the capacity of this institution.

The Khayelitsha Commission identified weaknesses in internal management systems and a lack of
capacity and resourcing in police stations. Similarly, the Marikana Commission recommended a series
of interventions within the policing environment and endorsed the recommendations of the NDP in
respect of professionalisation of the police.

Civilian Secretariat for Police

e Thereis a need to strengthen the capacity of the CSP at both national and provincial level, to
enable it to discharge its oversight functions. The secretariats play a critical role in monitoring police
performance and holding the SAPS accountable.

e The CSP and provincial secretariats need to:
* Develop monitoring systems and ensure that they are aligned and functional;
e Address areas of underperformance; and
e Comply with policy and legal prescripts.
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e Memorandums of understanding with the SAPS need to be put in place to facilitate inspections,
sharing of information and compliance with reporting obligations.

Independent Police Investigation Directorate

e |PID investigators need to be resourced and capacitated to improve the quality and time frames of
investigations.

e |egislative changes are required to clarify the relationship between the Ministry of Police and
parliament in light of the judgement in McBride vs. Minister of Police and Another.

Directorate of Priority Crime Investigation

e The limited powers to initiate investigations and enforce recommendations, as well as the lack of
capacity of the DPCI Judge Office, need to be addressed in future legislative amendments.

e Clarity is further required regarding the mandate of the DPCI in relation to IPID.

Community mechanisms for engagement

e Community policing forums and community safety forums need to be capacitated, resourced and
supported to perform oversight and monitoring functions.

e Communities need to be integrated into systems for monitoring police performance and conduct.

Parliamentary oversight

e The Portfolio Committee on Police should have a standing inventory of outstanding
recommendations and non-compliance issues by the SAPS, IPID and the CSP so that they can be
monitored and tracked.

* Non-compliance with targets and time frames should be escalated to the Minister of Police, who
should be held accountable for poor performance.

SAPS internal environment

e The National Police Inspectorate and its provincial divisions need to be capacitated to conduct
inspections and follow up inspections at police stations, police units, clusters and provincial
offices.

e The inspectorate should compile quarterly reports, which should be integrated into SAPS
performance management systems.

e The reports of the inspectorate further need to be integrated into quarterly and annual reporting
frameworks.

e Managers at all levels should be held accountable for failure to implement or take remedial action
on recommendations and findings of the inspectorate.

Professionalisation of the SAPS
e The recommendations of the Khayelitsha and Marikana commissions and the NDP in respect of
professionalisation of the police need to be implemented.

Recommendations of the National Development Plan

Code of conduct

e The code of conduct should be integrated with human resources systems.

e There should be proper enforcement of consequences for non-adherence by police members.

e The police code of conduct and code of professionalism should be linked to promotion and
disciplinary regulations to ensure enforcement and sanctions.

e A professional code of ethics dealing with police functions should be developed.

e There needs to be training and testing of police members in the application of professional ethics.

Establishing a National Policing Board
e A National Policing Board with multisectoral and multidisciplinary expertise should be established
with responsibility for:
e  Setting standards for recruiting, selecting, appointing and promoting police officials and police
officers.
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* Developing a professional code of ethics.
* Analysing the professional standing of policing, based on international norms and standards.

Selecting for excellence and professionalism

All officers should undergo a competency assessment and be rated accordingly.

Officers who do not meet standards should not be promoted or appointed to a higher level until

the required level of competency is met.

A two-stream system of recruitment should be implemented:

e The basic stream should allow for recruitment of non-commissioned officers who could
progress through training and gain competence from experience through objective testing
against standards, and to reward experience and competence.

e Non-commissioned members should be supported and mentored by commissioned officers.

* Inthe officer stream, commissioned officers should be selected on criteria and standards set
by a professional body.

e Direct recruitment to the officer stream should be based on set criterial followed by further
training and testing for candidate officers. Officers should only be commissioned when all
criteria were met.

The national commissioner and deputies should be appointed on a competitive basis through a

selection panel (with appropriate expertise) established by the president. Clear and objective

criteria should be established.

Training for professionalism

Training should strengthen the capacity and standing of detectives.

Specialised units with highly trained and professional police officers should be re-established.
Officers should be deployed according to crime patterns and trends.

Officers should be available to direct operations, investigate crime and supervise staff outside
office hours.

Civilianising the police

The SAPS must be demilitarised.
There should be an assessment of police culture.

Recommendations in respect of White Papers
The recommendations of the NDP are integrated into the White Paper on Policing and in the current
mandate of the Transformation Task Team.

A clear programme of action for implementation of these policy prescripts must be developed to
guide and monitor implementation.

The Transformation Task Team needs to urgently develop a programme of action with a clear time
frame and deliverables. This should be monitored by the Portfolio Committee for Police and the
Department of Planning and Monitoring Evaluation (DPME).

The programme must address all recommendations of the NDP, including the establishment of a
police board and the demilitarisation and professionalisation of the SAPS.

Accountability

It is necessary to address the challenges faced by the SAPS through effective consequence
management. Non-compliance with legislative prescripts and instructions results in inconsistent service
delivery at station level, as well as increases in incidents of misconduct leading to increasing civil
claims. Staff must be held accountable for misconduct. This requires an institutional support system
with a viable legal system to deal with corruption and to adjudicate administrative violations.'®* The
review of the SAPS Act needs to ensure that such gaps are addressed.

The Ministry of Police and the SAPS have embarked on a number of initiatives discussed above, i.e.
the Transformation Task Team, Back to Basics and the Detective Turnaround Strategy. There needs to
be greater accountability and transparency in these processes.
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The White Papers on Policing and Safety and Security provide a clear framework for a new policy
framework for policing in South Africa. The challenges arising from lack of implementation of the new
paradigm contained in the National Crime Prevention Strategy and the White Paper on Safety and
Security must be avoided at all costs.

Further developments include the establishment of the panel of experts charged with the development
of a programme for implementation of the recommendations of the Marikana Commission.

¢ Monitoring and reporting frameworks within the SAPS need to be strengthened.

e Managers need to be held accountable through enforcement of national instructions, standing
orders and disciplinary sanctions.

e Policing strategies such as the Back to Basics approach and the Detective Turnaround Strategy
should:

e Be accompanied by action plans with clear time frames and deliverables;
e Clarify responsible parties; and
e Be supported by monitoring and evaluation frameworks to assess impact.

e The Back to Basics approach needs to integrate the recommendations of the NDP by recognising
the impact of socialisation and not just assuming that police members know the basics of policing.
e Police members should be properly assessed on their knowledge of the basics of policing.'®
e Training should address any gaps and ensure integration of human rights into current and

new training curricula.

e |Implementation frameworks for the White Papers on Safety and Security and Policing need to be
put in place as soon as possible. These need to be monitored by the Portfolio Committee on
Police and the DPME.

e The White Paper on Safety and Security needs to be championed and driven at the highest level,
i.e. the Presidency.

e The Portfolio Committee on Police needs to scrutinise the terms of reference and programme of
action of the panel of experts and monitor deliverables of this committee through regular reporting
by the Ministry of Police.

e There needs to be greater transparency and opportunities for engagement with civil society in
deliberations by the panel of experts. The public needs to be kept appraised at all times of
progress in achievement of deliverables.

Recommendations in respect of international treaties

Pre-trial detention

South Africa is party to international, continental and regional instruments. The SAPS needs to ensure
that it stays abreast of international developments and should implement recommendations and
guidelines of these bodies into SAPS strategies and practice.

The Luanda Guidelines on Conditions of Arrest, Police Custody and Pre-trial Detention in Africa’®® and
the Optional Protocol to the United Nations Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (OPCAT)'®" require that police agencies put into place
mechanisms to monitor conditions in police custody.

The Luanda Guidelines address the framework for arrest (grounds for arrest, procedural safeguards of
suspected and arrested persons) and custody (procedural and substantive safeguards for persons in
police custody) to ensure accountability and improvement of coordination between criminal justice
institutions.

OPCAT requires states to put in place systems to monitor places of custody through National
Preventive Mechanisms.

e Conditions of detention in South Africa should be assessed against the standard articulated in the
Luanda Guidelines.
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e The SAPS should develop an implementation plan to address key areas identified in the Luanda

Guidelines, including:

e Appropriate training of law enforcement officials;

e Mechanisms to deal with vulnerable groups;

e Developing and implementing systems to ensure effective management of detainees, i.e.
screenings, registers, cell inspections, adequate physical infrastructure of holding facilities and
transportation of detainees;

e Data collection and access to information;

e The use of force and of firearms;

e  Strengthening the accountability architecture of the SAPS both internally and externally;

e The development and implementation of a system for monitoring places of police custody.

Use of force by police officials

Increasing incidents of police brutality raise critical questions about the legislative and policy framework
governing the use of force by police officials when executing their duties. A review of the current
provisions in Section 49 of the Criminal Procedure Act and the Regulations of Gatherings Act
questions the standards articulated for use of lethal force in the context of fleeing suspects and the
protection of property.

e The legal framework governing the use of force needs to be reviewed and aligned to human rights
standards.

e Police training in respect of the use of force and firearms needs to be reviewed. This needs to
extend beyond the scope of public order policing and include a focus on all police officials and all
contexts in which police perform their duties.

e The review of the standing order on the use of force needs to be accompanied by a programme of
action articulating how it will be rolled out and implemented. This action plan should be monitored
and tracked, and also be integrated into performance management systems to ensure
compliance.

e Review mechanisms need to be put in place to address incidents of excessive use of force.

9. Conclusion

This review of interventions in police reform indicates that many of the systemic problems undermining
police efficiency and performance remain unaddressed. These problems have been identified and are
well documented, as evident from the inquiries and interventions into policing over the last two
decades. There has been a range of policy directives prescribing new reform interventions, but the
extent of implementation of the findings and recommendations of these processes has been
problematic. This raises key questions regarding the barriers impacting on effective implementation.

In order for South Africa to comply with its international and domestic prescripts it must align its police
reform agenda within a framework of democratic policing. Oversight mechanisms —governmental,
legislative, judicial, civil society and community — need to hold the SAPS accountable to this reform
agenda.

The development of a coherent and comprehensive agenda of police reform with well-articulated
activities, time frames and responsibilities will assist stakeholders in monitoring levels of compliance
and tracking progress in implementation. It is hoped that the areas of reform identified in this paper
will contribute to such a process.
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