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Introduction

An interview is ‘a structured conversation where one person (the “interviewer”) seeks to gather
information from another (the “interviewee”) as part of any investigation or intelligence operation.
The objective is to obtain accurate and reliable information while respecting human rights;
eliciting facts is the aim, not a confession.”

Effective interviewing is a process, not a single event. It encompasses all the interactions between
the investigative and information-gathering authorities with the persons to be questioned. This
process begins with the moment an individual is identified as someone from whom an official wants
to gather information; it continues through to the conducting of the interview itself, and it
concludes once the interviewer has conducted an assessment of the process and an analysis of
the results. The interviewee’s treatment throughout the process — before, during and after the
conducting of any interviews —is essential to the integrity of the process.?

Scientific evidence indicates both the effectiveness of good interview practice and the negative
impact that bad interview practice has on the integrity of cases brought before court. Poor
interview practice risks legal challenges, wrongful convictions and a miscarriage of justice. In
addition, information that might hold the key to detecting, investigating and prosecuting crimes
could easily be lost because of poor interview practice.®

Despite efforts in the past to improve interview practice and training, achieving consistently
good interviewing results remains a challenge. This is often due to a combination of factors,
including prolonged police custody that exceeds legal limits, arbitrary arrests often linked to
extortion, and legal safeguards such as access to legal counsel and medical examination being
denied. These practices, coupled with the inconsistent keeping of detainees’ records, raise
serious concerns about suspects being rendered vulnerable to torture and ill-treatment.*

This study examines fair trial rights and grave violations that occur during the process of
suspect interviews in Kenya through reviews of the relevant case law. The reviews are
supplemented by an earlier gap analysis of current statutory and regulatory provisions for
interviews by the National Police Services of Kenya (NPS) as measured against regional and
international guidelines on the conducting of effective non-coercive interviews. This guidance
is drawn, first, from the binding standards which inform the Méndez Principles on Effective
Interviewing for Investigations and Information Gathering (the Méndez Principles) and, second,
from the East Africa Police Chiefs Cooperation Organization (EAPCCO) Model Standard
Operating Procedures (SOPs) for Interviews and Questioning of Suspects and Persons of
Interest by Police Officers.



SHIFTING THE NARRATIVE:
UPHOLDING RIGHTS THROUGH EFFECTIVE INTERVIEWING IN KENYA

This study responds to the resolution adopted by the African Commission on Human and Peoples’
Rights (ACHPR) in 2022 regarding the Principles on Effective Interviewing for Investigations and
Information Gathering.® The Commission’s resolution encourages State Parties to the African
Charter on Human and Peoples’ Rights to use the Méndez Principles as a framework for reviewing
their interview practices and preventing torture and other ill-treatment during hearings and
interviews.

This project is the culmination of a technical assistance project that began in 2020 with support
from UK Aid’s Rule of Law Fund (ROLE UK). The research highlights the critical importance of the
interview process and its impact on access to justice, trust in and ultimately the effectiveness of
the criminal justice process. It reveals the extent to which violations during interview practice are
largely overlooked by the legal professionals involved in the administration of justice, by
oversight bodies and by civil society organisations.



Background to
the study

Between 2018 and 2019, the African Policing Civilian Oversight Forum (APCOF) provided
technical support to EAPCCO in developing an SOP for Interviews and Questioning of Suspects
and People of Interest by Police Officers. APCOF and the NPS agreed in October 2020 to review
the NPS’s existing interview policy and assess its alignment with the EAPCCO SOPs in order to
advance rights-compliant and non-coercive interview practices in Kenya. Fair Trials International
supported this assessment. Leveraging their expertise from serving on the Méndez Steering and
Drafting Committees, both APCOF and Fair Trials International applied the Méndez Principles
throughout the review process. Funding for this initiative was provided by ROLE UK. Following
the relaxation of Covid-19 travel restrictions, a meeting and a training session for representatives
of NPS and the EAPCCO Legal Sub-Committee comprising representatives of police organisations
from the East African region were held in Naivasha, Kenya on 28 and 29 September 2022.

The meeting presented options from existing ‘best practice’ procedures and training on
investigative interviewing and fed into a review of the NPS regulations and procedures on
interviewing. This analysis was undertaken with the pro bono support of the UK law firm Allen &
Overy and supported by the Kenyan law firm Anjarwalla & Khanna.

The intention was to continue the discussion with the training authorities of the NPS towards
developing an action plan for reviewing the Investigative Interviewing Procedure. However, this
plan was interrupted by the diversion of police priorities to the court challenges following the
August 2022 Kenyan national elections and subsequently by the waves of protest action against
cost-of-living increases that occurred in early 2023 and which continued into 2024.

In the intervening period, APCOF and Fair Trials International collaborated with the International
Commission of Jurists Kenya (ICJ-K) to assess the extent to which legal challenges to interview
practices were used in criminal defence. They also sought to gather insights from legal
practitioners regarding current practices in Kenya. This collaboration was facilitated through a
meeting and a training session held in Mombasa, Kenya on 14 and 15 March 2023, where the
participants engaged in seeking ways in which to conduct their own interviews and to effectively
assist and challenge existing interview practices.

Building upon the insights gained from the interaction with the ICJ-K, APCOF and Fair Trials
International then initiated a review of Kenyan civil and criminal case law. This review aimed to
understand the nature of the violations of legal and procedural safeguards relating to detention
and fair trial rights, and also best practices in non-coercive interviewing, and the extent to which
such violations were reflected in court judgments. This research, supported by a pro bono team
from Clifford Chance, forms the basis of this report.
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In 2024, a third group of stakeholders from the oversight community and civil society was
engaged in the initiative. Tailor-made training and a workshop on the study were held with the
Independent Policing Oversight Authority of Kenya (IPOA) on 22 and 24 July 2024. Then, on

16 and 17 September 2024, APCOF engaged the Kenya National Commission on Human Rights
(KNCHR), the Mathare Social Justice Centre (MSJC) and the Independent Medico-Legal Unit
(IMLU) in training that focused on their monitoring role. They also attended a workshop to discuss
the advancement of the study. Both sets of activities took place in Nairobi, Kenya.

The training sessions and the workshop meetings informed the conclusions and
recommendations of this study. To ensure the accuracy and relevance of these findings, APCOF
organised a final round of meetings with the IPOA, the KNCHR, the ICJ-K, the IMLU and the
MSJC. The draft report was also shared with the NPS for their review and input.



Legal framework

This chapter examines the Kenyan legal framework that corresponds to the international
provisions underpinning the Méndez Principles, which are discussed in the next chapter.
Specifically, it focuses on the Kenyan constitutional, statutory and legal framework relevant to
the prohibition of torture and the right to a fair trial.

A key principle is established in art. 2(6) of the Kenyan Constitution: ratified treaties and
conventions become part of Kenyan law. These include the International Covenant on Civil and
Political Rights (ICCPR), ratified in 1972, and the United Nations Convention against Torture
(CAT), ratified in 1997. Together, these treaties enshrine the prohibition of torture and the right to
a fair trial. Notably, art. 25 of the Constitution designates these rights, along with freedom from
cruel, inhuman or degrading treatment, as non-derogable, meaning they cannot be limited under
any circumstances. The Prevention of Torture Act 20178 further reinforces this protection.

Furthermore, Part 2 of the Constitution, which covers rights and fundamental freedoms,
guarantees access to justice for all persons under art. 48. Article 50 elaborates on this, stipulating
that ‘every person has the right to have any dispute that can be resolved by the application of
law decided in a fair and public hearing before a court or, if appropriate, another independent and
impartial tribunal or body’. Kenyan courts have demonstrated their commitment to these
principles by establishing precedents in cases involving torture and ill-treatment, including the
awarding of damages to victims.

The Kenyan Constitution provides robust legal and procedural safeguards for fair trials, which are
crucial to maintaining the integrity of memory and establishing rapport during interviews.

Article 49 outlines the rights of arrested persons; these include guaranteeing the rights to be
promptly informed, in a comprehensible language, of the reasons for arrest; to remain silent and
be informed of the consequences of not doing so; to communicate with an advocate and other
necessary persons; and not to be compelled to make confessions or admissions that could be
used as evidence.

Article 50 details those provisions related to the hearing stage, further protecting the right to
presumption of innocence, a principle further operationalised in the Méndez Principles; to legal
representation, including state-funded representation; advance notice of prosecutorial evidence
and reasonable access to it; and to refuse to give self-incriminating evidence. Crucially, art. 50 also
incorporates the exclusionary rule, stating that ‘evidence obtained in a manner that violates any
right or fundamental freedom in the Bill of Rights shall be excluded if the admission of that evidence
would render the trial unfair, or would otherwise be detrimental to the administration of justice’.
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Article 51, which upholds the rights of persons detained, held in custody or imprisoned, reinforces
the importance of adhering to international instruments to ensure humane treatment. Finally,

art. 51 demonstrates Kenya’'s commitment to equal access to rights by acknowledging the
heightened vulnerability of specific groups.

Aside from the Constitution, safeguards are further elaborated on in the National Police Service
Act’” and the Prevention of Torture Act,® among others. Schedule Five of the NPS Act 2011, for
example, requires police officers who are in charge of police stations and other places of
deprivation of liberty to maintain an arrest and custody register and to ensure that the following
information in respect of the detained person is recorded:

« Name of the arrested person;

« Reasons for the arrest and detention;

« Date and time of the arrest and detention;

« Date and time of first appearance before a court;

« Identity of the arresting officer;

« Date and time for interrogations and identity of interrogators; and

« Date and time of any transfer of the detainee to another place of detention.

The Kenyan NPS'’s Service Standing Orders of 2017 (SSO) provide instructions regarding the
manner in which interviews should be conducted for victims of crime, suspects and witnesses.

Specifically, Chapter 22 of the SSO sets out specific procedures for interviewing witnesses,
suspects and victims. But whereas these procedures establish important regulations for rights
based and non-coercive practice, they lack sufficient detail to help inform, manage and review
iinterview practice.

Chapter 22(3) confirms the objective of an interview which is consistent with the Méndez
Principles, stating that it is to:

« obtain accurate and reliable accounts from victims, witnesses or suspects about matters under
police investigation;

« act fairly and impartially and treat vulnerable people with particular consideration at all times;
and

« test accounts obtained from the interviewee against what the interviewer knows or what can
reasonably be established.

The SSO establish that interviews are to be conducted in an ethical and fair manner.®
Interviewers are to act fairly and impartially and to treat vulnerable persons with particular
consideration.’ It understands the interview as being part of a larger investigative process by
encouraging the interviewer to test accounts against other information in their procession.™

Interviews are also to be conducted in a patient and open-minded manner." Interviewers are
reminded that interview practice requires compassion and respect towards witnesses and
victims.”® Language and terminology appropriate to interviewees’ age and intelligence levels is to
be used.™ Access to a interpreting service must be provided™ and the review and signing of the
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interpreted statement is required.’ However, the latter positioned in the section dealing with
statements in languages other than English is probably misplaced.

Whereas the duration of an interview with respect to fatigue, trauma and rights are mentioned,”
the SSO fail to offer the same level of understanding of the vulnerability of interviewees other
than child suspects.’”®

Several provisions recognise and support the vulnerability of victims and witnesses. This includes
referral to crisis and support services'™ and specific provisions with regard to victims of gender-
based violence, including the need to draw in external expertise.?° The provisions regarding the
interviewing of victims of gender-based violence provide guidance that is lacking for other
interview subjects, including explaining the interview process and obtaining consent,?'
conducting interviews in a respectful manner?? and allowing the subject to describe the situation
and following up with open-ended questions.?®

Furthermore, the SSO make it an offence for police officers in Kenya to subject a person to
torture. The NPS internal affairs unit, which was established under the National Police Service Act
(NPSA), is tasked with receiving and investigating complaints against police officers and
promoting uniform standards of discipline and good order in the NPS. A police officer who is
found guilty of committing the offence of torture is liable to imprisonment for a term not
exceeding 25 years.

The SSO require the Report and Inquiry Office to deploy two officers (a report officer and a
stations entry officer) to maintain police station records, which may include cell registers;?*
furthermore, it requires inspections of various records to be conducted in a specified order.?®

Section 79 of the NPSA states that the NPS must establish and maintain police training
institutions for the purposes of training and re-training their officers, which implies that policing
requires a continuous learning and development plan to be in place. Section 23 of the NPSA
imposes this responsibility on the Deputy Inspectors General, one of their functions being to
coordinate the training of the NPS. Further support for this duty is provided in Kenya through the
National Police Service Commission Act (2011), which established the National Police Service
Commission (NPSC). The NPSC is tasked with the training, recruitment, ethics, discipline and
vetting of police officers and ensuring adherence to the Constitution of Kenya and in particular to
the respect for human rights provided for in it.

Finally, Chapter 22(10) makes provision for interpretation and also for the process of recording
and transcribing interviews. The electronic recording of interviews, while encouraged in the
Méndez Principles to enhance accountability, is not explicitly included, except in terms of storage
in Chapter 22(2). According to a 2019 report by IPOA, only 14 out of 47 counties in Kenya had
functional audio-visual recording systems in their police stations, and only 10 out of 47 counties
had designated interview rooms, which are essential to ensuring the quality and reliability of
interviews and the protection of the rights and dignity of the interviewees.?®



Emerging
normative
framework

Although Kenyan law and police regulations provide certain requirements for effective, non-
coercive and rights-based interviewing practices, strengthening them through legal precedents
and effective implementation is crucial. This chapter examines the Méndez Principles and the
EAPCCO SOP, clearly presenting their development towards guiding the guaranteed enjoyment of
rights and safeguards through interviewing, both as a means and as an end.

Méndez Principles

A pivotal 2016 report?” by the former United Nations Special Rapporteur on Torture, Juan E.
Méndez, exposed a concerning trend: interviewing practices frequently relied on torture and
coercion, especially when seeking confessions or information. This appeared particularly
problematic in the case of vulnerable individuals and those questioned while in detention,
where the authorities held significant power.

lllegal practices result in devastating consequences. Not only do they lead to miscarriages of
justice through false confessions, but they also erode public trust in the justice system itself.
After all, the ability to conduct unbiased investigations hinges on the willingness of people to
come forward with information, which requires their having confidence in a fair and objective
process. In response to this critical need, Prof. Méndez proposed the development of a set of
universal guidelines for conducting interviews to ensure that accurate information is gathered
while simultaneously human rights are protected and torture is not inflicted by police officers.

The subsequent Méndez Principles on Effective Interviewing for Investigations and Information
Gathering (the Méndez Principles) highlight the interlinked nature of fair trial safeguards, the
prohibition of torture and freedom from arbitrary arrest. They translate legal standards into
action in the interview setting by operationalising the presumption of innocence, the right to
silence and the right against self-incrimination — all while protecting interviewees against
discrimination.

By emphasising the importance of professional questioning grounded in a strong legal
framework, the Méndez Principles aim to prevent authorities from circumventing safeguards by
conducting informal conversations. Their scope encompasses the entire period from the initial
contact with a potential interviewee to the conclusion of all interviews. Furthermore, the
Méndez Principles recognise the ongoing need for safeguards to be upheld throughout any
related legal proceedings.

The Méndez Principles comprise a set of six interconnected Pillars, or Principles 1to 6:
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On foundations, Principle 1

Effective interviewing rests on a three-pronged foundation: scientific evidence, international legal
standards, and ethical professional duties. By integrating these elements into practice,
interviewers are able not only to gather accurate and reliable information but also ensure that
they do so in a way that upholds human rights.

Scientific research has demonstrated a clear contrast between coercive and rapport-based
interviewing techniques. Coercion is known to hinder cooperation, negatively affecting memory
retrieval and increasing the risk of false confessions. Conversely, rapport-based approaches
establish trust and a positive atmosphere, which facilitates open communication and enhances
memory recall. This leads to more accurate and reliable information being gathered, which allows
in turn for further exploration and verification. Rapport also fosters a cooperative environment in
which genuine admissions are more likely, reducing the risk of eliciting false confessions or
misinformation.

The Méndez Principles recognise the interviewee’s memory as a critical source of information,
akin to the evidence visible at a crime scene. However, memory is vulnerable to contamination
through suggestive techniques and manipulation tactics, rendering it susceptible to coercion and
violence.

To deal with this vulnerability, the Méndez Principles emphasise the need for constant memory
protection. This protection starts from the very first interaction with authorities and extends to
every subsequent encounter. This focus underscores the importance of the second foundational
principle: consistent implementation of legal and procedural safeguards throughout the entire
interview process. Ongoing monitoring is crucial to ensure the safeguards listed here are being
upheld:

a. Right to information about rights;
b. Right to remain silent;
c. Right to information about reasons for arrest and charges;
d. Access to interpretation;
e. Right to notify a relative or third party of detention;
f. Right of access to a lawyer, including legal aid;
g. Right of access to a doctor and independent medical examination;
h. Right to contact with the outside world;
Registration of detained persons;
j. Full recording of interviews;
k. Right to review and sign interview records;
I.  Right to prompt appearance before a judge or judicial authority; and

m. Access to effective and independent complaints and oversight mechanisms.
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On
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Finally, the Méndez Principles impose a strong ethical duty on interviewers: they must adopt the
most effective methods available, prioritising the protection of the interviewees’ rights and
dignity while upholding the integrity of the interview process itself. This translates into a clear
obligation to reject coercive tactics. These tactics not only harm interviewees but also undermine
the objective of gathering accurate information. In the worst cases, they can even constitute
human rights violations.

practice, Principle 2

The second principle provides that effective interviewing is a comprehensive continuous
process, not a one-time event. It encompasses all interactions between investigators and
individuals identified for questioning, from the initial contact to the interviewer’s post-interview
assessment and analysis. The interviewee’s treatment throughout — before, during and after —is
critical. Recognising the complexity of human behaviour and rights, effective interviewing
prioritises information-gathering over confessions and uses a flexible, rapport-based approach to
elicit reliable information. Furthermore, interviews are integrated with larger investigations, with
their objectives informed by existing evidence and the potential to influence an investigation’s
direction.

To ensure a fair and effective interview, essential safeguards must be followed. Importantly, the
interviewee must be informed early and clearly about the reason for their being questioned, the
relevant procedures and the manner in which the interview will proceed. They must also be given
information about their rights, including the reasons for their arrest and possible charges.

Stereotypes and prejudices can contaminate an interview and undermine the open-minded,
rapport-based approach necessary to securing accurate information. Interviews should be
conducted in a non-intimidating, human rights-compliant environment and should not be
excessively long.

Typical elements of an effective interview process, according to the Méndez Principles, are
these:

a. Thorough preparation and planning;

b. Consistent application of relevant safeguards;

c. Maintaining an open mind, free from prejudice;

d. Creating a non-coercive environment;

e. Establishing and maintaining rapport;

f.  Employing lawful and scientifically supported questioning techniques;

g. Active listening and enabling full and free expression by the interviewee; and
h. Assessment and analysis of gathered information and the interview process.

Interviewers should actively seek evidence or explanations that challenge their initial
assumptions. Informal conversations that risk circumventing official interviews or applicable
safeguards are not permitted. Once a decision has been made to arrest them, officers should ask
suspects only a limited range of questions outside of formal interviews.
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On vulnerability, Principle 3

The third principle recognises that all interviews create a power imbalance, rendering
interviewees vulnerable. This is especially true for detainees who depend entirely on authorities:
interviewers must be aware of this dynamic and take steps to minimise anxiety and fear, as such
emotions can hinder understanding and possibly lead to inaccurate information being conveyed.
Vulnerability can be further heightened by specific risk factors, which will require additional
attention to be given to the interviewee’s needs and rights. The concept of vulnerability is
constantly evolving and therefore interviewers should be mindful of behaviours that might
increase an interviewee’s vulnerability; and they should take care not to influence interviewees’
responses. Institutional prejudice, discrimination or a lack of training can also heighten
vulnerability, highlighting the need for proper infrastructure and training for authorities.

The principle goes on to advise that interviewers assess whether the interviewee may bein a
situation of vulnerability and whether they require special attention; and, if so, the interviewers
must plan accordingly. This can include applying differentiated legal and procedural safeguards
or consulting with people who know the interviewee well, such as a family member or a social
worker who can help to facilitate the interviewer’s interaction with the interviewee.

Interviewers who are responsible for questioning interviewees in situations of heightened
vulnerability should, if possible, have received specialist training.

On training, Principle 4

The fourth principle emphasises that effective interviewing is a professional skill that requires
specific training. This training serves a dual purpose: equipping interviewers with the necessary
tools and fostering a cultural shift in agencies. By prioritising openness and accurate information-
gathering through proper techniques, training ultimately contributes to justice being served.

Training should include theory, practical exercises and feedback to ensure that interviewers
understand the legal and ethical aspects of their role. Supervisors and others in the justice
system should also receive training to enhance their understanding and facilitate

oversight. Collaboration between various agencies, academia and researchers is key to keeping
interview practices effective and ethical by incorporating the latest research and best practices.

On accountability, Principle 5

The fifth principle focuses on establishing procedures and review mechanisms to ensure
effective interviewing and to prevent abuse. This includes clear guidelines and regular reviews to
ensure compliance with legal standards. Transparency is key, with both interviewees and
oversight bodies being given access to interview procedures and information.

Accurate record-keeping, preferably audio-visual, is crucial. Internal mechanisms for reporting
misconduct by interviewers are essential and instances of misconduct should trigger an
appropriate institutional response. A duty to report torture and ill-treatment should be required
and protected. Whistle-blowers must be adequately protected from any form of reprisal or
negative treatment.

External oversight by independent bodies and civil society organisations complements these internal
measures. Finally, the right and access to complaint mechanisms, swift impartial investigations and
redress, including compensation, ensures accountability and protects interviewees.

1
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On implementation, Principle 6

12

The sixth principle calls for a national commitment to preventing the abuse of interviews. To
achieve this, governments should establish appropriate legal frameworks, enforce them through
judicial oversight and provide sustained efforts on multiple fronts. These should include training
interviewers, fostering collaboration among experts and promoting accountability. Ultimately,
these actions aim to eradicate mistreatment, improve the justice system and enhance public
safety while upholding human rights.

The implementation of the Méndez Principles has been promoted since their adoption?® by UN
treaty bodies,?® special procedures,® and regional human rights organisations as a tool for
improving effective policing, criminal justice investigations, prosecutions, convictions, and other
forms of information-gathering processes.

EAPCCO Standard Operating Procedure

Inspired by the discussions about the development of the Méndez Principles, EAPCCO developed
a model Standard Operating Procedure (SOP) for interviews. This SOP focuses on the questioning
of suspects and people of interest by police officers; it was adopted in 2019.%

EAPCCO is an East African regional police body whose membership consists of Chiefs of Police
of the 14 countries.®? It was established in 1998 with the aim of harmonising and strengthening
police cooperation and joint strategies, sharing crime-related information and harmonising laws to
enhance the capacity of law-enforcement agencies to combat transnational organised crime.

The purpose of the SOP is defined as: ‘Provide(ing) detailed procedure on human rights-
compliant interviewing that enhances the professionalism and effectiveness of law enforcement
officials and aims to ensure that all interviews are conducted without resort to torture, ill-
treatment or coercion.” The SOP was driven by the increasing realisation of police leadership in
the East African region of the need to encourage interview practice that both promotes rights and
improves investigative effectiveness. East African police agencies are encouraged to incorporate
the SOP into laws, regulations and policy to ensure that the necessary procedural safeguards and
standards are in place in order to prevent improper interviewing practice, to guide training and to
promote professionalism.

The SOP is based on international and regional rights law as reflected in a 2010 regional code of
conduct for police termed the Common Standard for Policing in Eastern Africa.®® This Common
Standard has since been the foundation for several other model SOPs developed by EAPCCO,
including those on Use of Force, Stop and Search, Arrest and Detention and Public Order Policing.

The SOP provides for a detailed procedure for including the essential elements of a rights-
compliant interview that seeks to enhance professionalism and effectiveness while ensuring that
interviews are conducted without resort to torture, ill-treatment and/or coercion. It represents the
first important step in the process of encouraging rights-based investigative interviewing
techniques across the region. Commitment by member states to aligning national SOPs with this
good practice model will promote this aim.

The SOP begins by confirming EAPCCQO’s commitment to promoting cooperation consistent with
human rights. Section two establishes guidelines for practice in conducting non-coercive
interviews. Among the progressive advances towards rights-based non-coercive interviewing
promoted by the SOP are that interviews, unless they are conducted under clear and exceptional
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circumstances, should be conducted only at police stations or authorised places of detention and

only if all the procedural and custodial safeguards have been met. Any coercion in the interview

context is prohibited. This includes manipulative techniques such as threats and inducements.

Finally, an appendix presents a set of interview guidelines that cover preparation for interviews,

the interview environment and facilities, the recording of interviews, conducting interviews and

evaluating their outcome.

Specifically, the SOP includes these provisions:

1.

Interviews must be conducted only at police stations or places of detention authorised by law
unless a delay in accessing such a facility could lead to interference with or harm to evidence
connected to the offence, to interference with harm or loss to people or property, or hinder
the recovery of property obtained in the commission of an offence. Interviewing in these
circumstances will cease once the risk has been averted.

No interview should be conducted unless all procedural and custodial safeguards regarding
arrest and detention as contained in national law, domesticated international human rights
treaties and EAPCCO SOPs on Arrest and Detention have been upheld.

No interview should be conducted unless all information on the arrest has been recorded and
included, for example, in the police officer's notebook on arrival at the station in the
occurrence book (with numbered pages and updated as appropriate), the investigating
officer’s investigation or case diary or any other police record.

When a detained person is being interviewed, the following information must be recorded in
the custody register or investigation or case diary or statement sheet:

« The duration of any interview;
« The intervals between interviews;
« The identity of any officials who conducted the interview and other persons present; and

« Confirmation that the detainee was able to seek legal assistance prior to being
interviewed.

Interviews must be conducted under supervision of a police officer, a law-enforcement
official or a prosecutor, as the case may be, and by officers specifically trained in conducting
interviews.

All interviews must be recorded, dated and signed by the interviewer.

Unless it is practically impossible, the person being interviewed must be given the
opportunity to read the transcribed interview and sign it. Any refusal to sign must be
recorded.

Interviews must be conducted in a manner that is sensitive to age, gender and culture and
which corresponds to the needs of vulnerable persons, and also in a language, means, mode
and format that is accessible and understood.

Interviewees must be informed of their right to interpreters and access to lawyers or
paralegals. Any waiver of the right to an interpreter or access to lawyers or paralegals must
be recorded, with reasons given for the waiver, if possible.
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10.

1.

12.

13.

14.

If a suspect is being detained in a hospital, the agreement of the suspect’s medical doctor is
required before an interview may commence.

Interviewers should not resort to any direct or indirect physically or psychologically unlawful
means.

Any allegations of mistreatment, torture or assault must be recorded in the occurrence book,
report books or complaints registers, as applicable.

In order to promote accountable practice, the police and, where applicable, other mandated
law-enforcement agencies must facilitate access by registered independent custody visitors
to custody facilities as required.

An independent body must investigate any allegations of mistreatment, assault or torture. In
the event that this is not possible, investigations should be carried out by police officers who
are not connected to the station or any unit alleged to be involved in the mistreatment,
assault or torture.



The study

This chapter presents the study conducted to assess the nature and extent of violations of legal
and procedural safeguards related to detention and fair trial rights and also of non-coercive
interviewing best practices, as reflected in court decisions. It details the methodology employed
and the principal findings.

Research methodology

The analysis of interview practices, as reflected in Kenyan case law, is limited to an on-line desk
review of a selection of civil decisions by the Kenyan judiciary in 2021, which involved claims for
damages against the Kenyan NPS3* and its officers;® it also included court rulings and complaints
submitted to the IPOA. The rationale for reviewing cases that were resolved in 2021 was to
enable some cross-referencing with an earlier study on the use of lethal force by police in

Kenya (2021).3

The judicial decisions and rulings reviewed in this study were sourced from the Kenyan Law
database and from cases investigated by the IPOA and closed in 2021. Therefore, decisions that
have not been digitally recorded by the National Council for Law Reporting (NCLR), such as those
of lower courts, were not accessible. Kenya Law is a semi-autonomous state corporation
established under the National Council for Law Reporting Act and operating within the Kenyan
Judiciary. Kenya Law is responsible for monitoring legal developments in Kenya (jurisprudence),
publishing official legal reports, maintaining a comprehensive collection of Kenyan laws and
undertaking other legal publishing projects assigned by law.%

Case law and methodological tools

Clifford Chance’s team of legal researchers initially extracted court judgments that focused
specifically on instances where either the NPS or the NPS Commissioner was named as a
respondent (the party being sued) or joined as an interested party.

With the assistance of the legal researchers, the initial sample was refined to include judgments
with explicit details regarding formal police interviews. However, owing to the limited results, the
criteria were broadened to encompass complaints about police behaviour during investigations.
This expansion was based on the understanding, derived from four years of legal, ethical and
scientific research underpinning the Méndez Principles, that such behaviour could significantly
affect the effectiveness of subsequent interviews. This broader focus included information
exchanges with police, border control and, in one instance, a medical professional.
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The analysis examined the court decisions through the lens of (i) the Principles on Effective
Interviewing for Investigations and Information Gathering and (i) EAPCCO SOPs on Interviews
and Questioning of Suspects and Persons of Interest by Police Officers (as set out in Tool 1,
which maps the overlap between the two frameworks). The analysis focused on the way the
allegations, violations identified by the court and remedies (redress) established by the court

related to these instruments.38

Tool 1: Mapping the Méndez Principles and EAPCCO SOPs

EAPCCO SOP ‘ Méndez Principle

2. No interview should be conducted unless all procedural and custodial
safeguards regarding arrest and detention as contained in national law,
domesticated international human rights treaties and EAPCCO Standard
Operating Procedures on Arrest and Detention have been upheld.

Principle 1: On foundations in
science, law and ethics

1. Interviews must be conducted only at police stations or places of
detention authorised by law, unless a delay in accessing such a facility
could lead to interference with or harm to evidence connected with the
offence, to interference with harm or loss to people or property or could
hinder the recovery of property obtained in the commission of an
offence. Interviewing in these circumstances will cease once the risk has
been averted.

9. Interviewees must be informed of their right to interpreters and access
to lawyers or paralegals. Any waiver of the right to interpreters or
access to lawyers or paralegals must be recorded, with reasons given
for the waiver, if possible.

3. Nointerview should be conducted unless all information on the arrest
has been recorded, for example, including in the police officer’s
notebook, on arrival at the station in the occurrence book (with
numbered pages and updated as appropriate), the investigating
officer’s investigation or case diary or any other police record.

Principle 2: On practice
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1.

When a detained person is being interviewed, the following information
must be recorded in the custody register or case or investigation diary
or statement sheet:

» The duration of any interview;
« The intervals between interviews;

» The identity of any officials who conducted the interview and other
persons present;

« Confirmation that the detainee was able to seek legal assistance
prior to being interviewed.

Interviewers should not resort to any direct or indirect physically or
psychologically unlawful means.

1. Allinterviews must be recorded, dated and signed by the
interviewer.

2. Unless itis practically impossible, the person being interviewed
must be given the opportunity to read the transcribed interview
and sign it. Any refusal to sign must be recorded.

10.

Interviews must be conducted in a manner that is sensitive to age,
gender and culture and which corresponds to the needs of vulnerable
persons, and in a language, means, mode and format that is both
accessible and understood.

If a suspect is being detained in a hospital, the agreement of the
suspect’s medical doctor is required before an interview may
commence.

Principle 3: On vulnerability

Interviews must be conducted under the supervision of a police officer,
a law-enforcement official or a prosecutor, as the case may be, and by
officers specifically trained in interviewing.

Principle 4: On training

12.

13.

14.

Any allegations of mistreatment, torture or assault must be recorded in
the occurrence book, report books or complaints registers as
applicable.

In order to promote accountable practice, the police and, where
applicable, other mandated law-enforcement agencies must facilitate
access by registered independent custody visitors to custody facilities
as required.

An independent body must investigate any allegations of mistreatment,
assault or torture. In the event that this is not possible, investigations
should be carried out by police officers who are not connected to the
station or any unit alleged to be involved in the mistreatment, assault or
torture.

Principle 5: On accountability

Principle 6: On implementation

Despite the expanded search criteria, following the analysis, only 16 cases from 2021 satisfied

the review criteria (see Annex). Excluded cases included employment disputes in the police
service, procedural applications with limited complaint details (e.g., time extensions) and property
disputes that did not apply to relevant police procedures. Most cases regarding police conduct
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referred to violations of constitutional rights as opposed to focusing on specific aspects of the
police procedural process. Cases explicitly mentioning police interviews provided limited detail
about the conduct of the interviews.

To ensure consistent and objective case selection, and to systematise the selected decisions, a
case matrix for determining relevance was developed collaboratively by APCOF, Fair Trials
International and Clifford Chance.

Tool 2: Case matrix

Identified Principles | SOP Allegations | Violations Redress | Interview | Futher
points
(Identified (Identified procedures (Evidenced | (Evidenced (Interview | of note

principles are are highlighted) by case by case Type)
highlighted) extract) extract)

Case summary

1-0On foundations 1. Interview Records Y
apporopriate place (Request
2. Adherence to all CIfIS 2

3-0n fl
procedural and rom

2 — On practice

vulnerabilities . olice and
custodial safeguards . i
4 - On training ) RIS
3. Recording of arrest interview)
5-0n information
accountability/
4. Record of the
records ) )
interview
6-0n )
) ) 5. Interview
implementation o
supervision

6. Recording of
interview

7. Interview transcript

8. Sensitivity to
vulnerability

9. Right to assistance

10.Medical agreement
for interviewing

11. Unlawful physical/
psychological means

12.Record of
mistreatment

The matrix was designed to capture relevant information pertaining to the implementation of the
Méndez Principles and the SOPs, specifically:

« The first column outlines the six Méndez Principles.

» The second column associates each principle with the corresponding SOPs.
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» The third column records allegations related to the Principles and SOPs, as evidenced by case
extracts.

« The fourth column summarises violations found by the court, as evidenced by case extracts.
« The fifth column identifies the type of interview conducted, if any (e.g., police interview).

« The final column allows for the inclusion of additional elements not covered by the other
columns for further analysis.

Once populated with information from the decisions found through the search engine, the matrix
facilitated the identification of relevant cases and, from those, the trends and patterns in the
practical application of the Méndez Principles and the SOPs. This enabled areas with a higher risk
of violations and where improvements could be made to the interview process to be identified.

Rulings

The initial findings of this study were discussed in the workshops held in Nairobi in July and
September 2024. Following these discussions, it was decided to expand the research to also
include 2021 court rulings. Court rulings in Kenyan criminal cases are based on a combination of
Kenyan constitutional provisions, law, statutes and common-law principles presented by the
prosecution and the defence. The admissibility of evidence is specifically guided by the Evidence
Act and common-law principles and includes an examination of the violation of fair trial rights,
which may have a prejudicial effect on a case.

The search criteria below for the subject were applied using the following terms:
e Criminal rulings + protest

« Criminal rulings + sexual violence

« Criminal rulings + torture

« Criminal rulings + grave harm

« Criminal rulings + police + interview

» Criminal rulings + police + misconduct

« Criminal rulings + police custody.

Following the same methodology and tools, a dataset of was drawn and 10 rulings were identified
as relevant.

Complaints

In November 2024, a further data set was added. Cases completed by the IPOA in 2021 either as
unfounded, referred for administrative action by the Kenyan NPS or referred to the Office of
Public Prosecutions (OPP) and for which an outcome or judgment had been made were
examined. The same evaluation criteria were applied and seven cases were added to the dataset.

The results of the data collected were analysed and written up between November 2024 and
January 2025.
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b. Findings

The limited sample size in this study restricts the ability to generalise findings or identify broader
trends. However, the findings provide valuable insights into common violations in an interview
context which have a negative impact on both the rights of interviewees and the effectiveness of
police investigations and the extent to which the interview process is recognised in court and
investigation proceedings.

An analysis of the sample of civil cases where the applicant was or the applicants were suing for
damages against the NPS and which were deemed to be relevant resulted in the identification of
20 incidents that could be considered violations of the Méndez Principles and the SOPs.
However, a greater focus specifically on abuse or violations during the interview process is
needed, given that the judicial system has failed to deal with the issue in this context. Rather,
these cases dealt with the safeguards that should be in place irrespective of whether the person
was being interviewed. Nineteen of the cases recorded procedural violations. The majority (five)
were for failure to provide reasons for arrest. Four cases concerned allegations of excessive
force and torture. One case involved the failure of accountability mechanisms. These are
presented in Graph 1 below.

Graph 1: Violations identified in case review
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Of the 10 court rulings, four ruled on violations related to the Méndez Principles and the SOPs.
Two involved violations of procedural rights and safeguards, one of which included allegations of
torture, one on accountability, and one on vulnerability, confirming the findings of the case review
above.
|
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Finally, of the seven complaints lodged with the IPOA, five were relevant to interview violations.
There were four procedural violations related to non-registration of the arrest and detention, not
providing reasons for the arrest and being placed in incorrect cells. Two related to accountability
and the non-availability of interview records and one to vulnerability and the interview of a minor
in the absence of a parent or a guardian or probation officer.

Below, various of the key themes that emerged from these datasets are considered, illustrated by
selected vignettes from the data reviewed.

On practice (Principle 2)

Right to be informed about the reasons for arrest

The interview covers the period from the public authorities’ first contact with a potential
interviewee, being the moment of arrest in this case. At this point, a suspect must be informed of
the reasons for their arrest.

In the review of the court rulings in JKM v Republic, the appellant’s appeal was based on the
alleged defectiveness of the charge sheet, failure to link evidence to the charges, inconsistencies
in the prosecution’s evidence and the appellant’s poor health condition.

The court found in favour of the appellant, citing the lack of information provided for arrest, which
raises questions as to the defective nature of the charge sheet and of the investigatory process.
Furthermore, the court concluded that they were unable to link the evidence to the charges and
that inconsistencies were present in a witness’s statements.

Thorough preparation and planning

Failure to investigate and the subsequent inability to develop an interview strategy based on
case information also emerged from the case review, which has the later effect of undermining
interview preparation and planning.

Jane Nyaboke Njagi v Inspector General of the National Police Service & 3 Others; Steve
Mwendwa & Another was a civil petition in the High Court (Constitutional and Human Rights
Division). The Petitioner (P) sought a declaration that her rights had been violated due to the
Respondents’ denying her information to understand the case against her and failing to hear her
side of the story to inform the investigations.

The court found that the Director of Criminal Investigations ‘failed to fairly investigate’ before
forwarding the file to the Director of Prosecutions — a violation of P’s constitutional rights. The
Petitioner was denied equal protection under the law and her right to dignity was abused. The
Respondents had failed to demonstrate that the criminal proceedings were based on material
evidence. ‘In the instant Petition, there is no doubt that the Respondents have failed to
investigate the aforesaid fundamental issues raised herein above and | find that they acted in
a discriminatory manner in proceeding to prefer charges against the Petitioner.’

The court further found that the Petitioner’s right to a fair hearing had been infringed.

In Republic v John the victim had been found by his brother by the side of a road, panting and
unable to talk. He was taken to hospital and later died. It was alleged that a police officer who
had been drinking with the victim had pushed him, causing him to fall and hit his head. However,
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the autopsy revealed that the victim had extensive injuries to his head, eye, and wrists, with the
death ultimately being caused by a severe head injury due to blunt force trauma. However, the
only evidence on record was that the victim had fallen on his head. The court deemed that the
assault report was not sufficiently investigated.

This case does not concern physical harm or abuse while in police custody, but instead involves
a presumably off-duty police officer becoming involved in an altercation with the victim, which
ultimately resulted in the victim’s death.

Significantly, no evidence was presented to suggest that the officer assigned to the assault
report had conducted any investigation whatsoever before the production of the death report.

On foundations (Principle 1)

Violation of the prohibition of torture and excessive use of force

Among the civil judgments awarded there were four incidents of torture and excessive use of force.

The impact of incidents of torture on case outcomes is illustrated in the case of Mwenda. In
Charles Mwenda v Inspector General of Police, National Police Service & 2 Others; Law Society of
Kenya, Interested Party & 3 Others, a civil petition in the High Court (Constitutional and Human
Rights Division), the Petitioner was travelling from Kilifi headed to Meru for the purposes of
burying his deceased wife in the company of 31 other individuals. He claimed that while on the
way, he was stopped at the Keeria area on the border of Tharaka Nithi and Meru and that,
despite producing all the relevant documents, including the Covid-19 clearance certificates and
the travel permit, his entire entourage was denied entry past the border post and that he was
taken to Kianjai Police Post while the rest were ordered to go back to Kilifi. He claimed to have
been humiliated, tortured and treated with utter contempt by the police officers of Kianjai Police
Post who

dumped [him] by the road side in the middle of the night while it was raining in the cold and
that he pulled the casket all alone and sheltered it under a lorry that was parked outside and
near the Kianjai Police Post and that this notwithstanding, rain got into the coffin.

The judge elaborated on the link between dignity and ill-treatment, highlighting the Petitioner’s
vulnerability:

Dignity connotes honour and respect. Indeed, this treatment was not dignified. When the extent
of such treatment is extremely humiliating and undignified, then this no longer stops at being
undignified but it escalated to degrading treatment. To this Court’s mind, the fact that the event
occurred in the night, and in the dark coupled with the fact that the Petitioner was already
battling psychological trauma of losing a loved one, having been left with young children to look
after, the treatment he received was indeed degrading. On a balance of probabilities, this Court
finds that the 1st Respondent’s actions were rather punitive and oppressive.

The court found that that the Petitioner’s right to be treated with dignity were violated for the
very reasons that his rights not to be tortured and not to be treated in a cruel, inhuman and
degrading manner were violated.

In Republic v Isaack Kagiri Wanjiku, the court examined the admissibility of the accused’s
statement on the basis that the way it was obtained was questionable. The accused alleged that
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he was tortured, coerced and threatened by police officers into making a confession that he had
stolen money. He stated that the CID officers had handcuffed him, stepped on his head, pointed
a pistol at him, repeatedly beat him and threatened to kill him and throw him into a bush. The
accused also alleged that his hands and legs were tied to a big rod and the officers had used
pliers to inflict pain until he admitted to the theft. The accused also testified that he was not
informed of his legal rights, was denied rest and food, and that the signature on the certificate of
confession was not his own.

The court found that in the law governing confessions, the prosecution failed to discharge the
burden of proof and demonstrate that the statement in issue was made voluntarily. The accused
had succeeded in raising doubts in the court’s mind about the voluntariness of the statement in
this case. The presiding officer found that the statement recorded by the accused in respect of
this trial was inadmissible in evidence.

On vulnerability (Principle 3)

Failure to identify and address vulnerability has emerged as another area of challenge.

In Republic v Paul Otieno Ochieng, the ruling concerned a bail application which was being
contested on the basis that the state feared that the accused might interfere with witnesses,
being the victim’s family members. In particular, concerns were raised regarding the six-year-old
daughter of the deceased, who was the key witness in the matter.

The court noted serious gaps in the process of interviewing the victims virtually or on the phone.
The Probation Officer did not appear to have prepared properly in his introduction. It is also
evident from their reaction that they did not believe what he said about who he was, again raising
an issue of trust and/or ignorance.

The fact that the key witness was the six-year-old daughter of the deceased victim — a child with
a double vulnerability due to her age and the loss of her father, making her especially susceptible
to ill-practice interviewing — makes this situation particularly serious.

The court, finding for the Appellants, suggested there was a great need for guidelines or standard
operating procedures clarifying how to interview the victims via phone call, online or
virtually, inter alia:

- To provide for means to authenticate that the caller is indeed the Probation Officer;
« To provide for some form of pre-interview counselling, tele-counselling, to build trust; and
« To comply with the Victims Protection Act.

The court concluded by ruling to be served on the Director, Probation and After Care Services to
consider the development of the requisite guidelines for phone/virtual interviewing of victims
when necessary.

The IPOA cases involve the investigation of police officers who have been accused of a crime or
who initiated a crime. They reveal how safeguards and procedures and subsequent accountability
requirements particularly in respect of vulnerability are ignored by the officers in question to
facilitate their crimes.

In two of the cases, IPOA/INV/1078/2018: CMU/00125/2018 (regarding a case of alleged
defilement of a minor in police custody at Gatundu Police Station) and IPOA/
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INV/0542/2019: CMU/1758/2019 (regarding a physical assault causing serious injuries), the IPOA
found there to be no record of the victim in the Cell Register or the Occurrence Book.

The cases reveal ongoing challenges in recognising and responding to vulnerability. In one case,
the interaction between a medical doctor and the victim was clearly inappropriate and offered
little consideration to the victim’s vulnerability. There was also no evidence of the presence of a
family or children officer during interviews with the victim.

On accountability (Principle 5)

In the one recorded case mapped to Principle 5, the importance of an effective resolution of
complaints is illustrated. In Jeremiah Ole Dashii Pallangyo v Attorney General & 4 Others, a civil
petition in the High Court, the Petitioner brought a claim of malicious prosecution against the
Director of the NPS and others. This followed an incident where he was shot by the police at a
protest and unsuccessfully prosecuted for offences relating to obstruction of justice when he
sought to complain about having been shot. In this case, the court found:

the police or any other prosecution arm of the Government is not a mere conduit for
complainants. The police must act impartially and independently on receipt of a complaint and
are expected to carry out thorough investigations which would ordinarily involve taking into
account the versions presented by both the complainant and the suspect.

The report’s conclusions and recommendations are also informed by desk research, consultations
held during the workshops and the experience gained by APCOF and Fair Trials International
through their collaboration since 2022.
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Conclusions

Neither the Méndez Principles nor the SOPs were explicitly referenced in any of the selected
judgments. Instead, the Kenyan Constitution emerged as the primary legal basis for complaints
against police actions for allegedly violating plaintiffs’ rights.

However, the study reveals a significant gap in the digitalisation of cases from magistrate’s and
other lower courts.

In addition, in searching for cases involving investigative interviews, we encountered limitations
with the Kenya Law search tool, including inadequate keyword filtering and limited advanced
search options.

Furthermore, neither the prosecuting authority nor the oversight institutions currently track
dockets for compliance and violations, nor do they have the digital systems capable of analysing
dockets.

Procedural and safeguard violations were the most common of the complaints. According to the
Méndez Principles, upholding these rights and safeguards is integral to achieving a rights-
compliant and non-coercive interview. The Méndez Principles emphasise that respecting a
person’s rights throughout their interaction with authorities is crucial to conducting a reliable
interview, regardless of the specific term used (e.g., conversation, interrogation, interview,
questioning). Violations identified in this study highlight the ways in which such breaches can
compromise the interview process.

Failure to provide reasons for arrest is a common theme that reflects the perennial problem of
unnecessary and arbitrary overuse of arrest. Research by APCOF on the Kenyan application of
the Common Standards of Policing in Africa found that police enjoy a wide discretion to arrest
without a warrant and that this is often misused.*®

According to the Méndez Principles, the right to be informed by the detaining authority about the
reasons for arrest applies regardless of the manner or the formality or informality with which an
arrest is conducted, and regardless of the reasons for the deprivation of liberty. Providing
information about the reasons for arrest and any charges is a safeguard against arbitrary arrest
and enables a person to challenge the legality of their arrest and seek their release if they believe
the reasons for the arrest are unfounded, invalid or otherwise unlawful. This also enables a
person to challenge and seek to modify their conditions and treatment in detention.*®

The violation of procedural safeguards also highlights the importance of providing clear guidance
on how these should be protected and provided in interviewing practice. For example, the SSO
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confirms procedural rights and safeguards such as the right to remain silent and to cease the
interview until the interviewee has had an opportunity to consult their lawyer. But it does come
with a caveat to be able to delay this on the basis of reasonable grounds by the officer: that such
access might defeat the ends of justice. These provisions, while they may carry important
operational privileges for police officers, need to be clearly and unambiguously worded.

Limitations on legal representation (particularly for the indigent) through all stages of the criminal
process is a matter of concern. This often results in a lack of access to a lawyer to serve as both
a safeguard against rights violations and to be present and evaluate the interviewing process to

protect the rights of their client. This absence of counsel affects the interviewing process, where
individuals are vulnerable to coercive tactics and their statements may be inaccurately recorded

without the input of an independent legal observer.

It is important to note that there are cases in the Kenyan courts which are challenging and testing
the foundations (particularly the legal foundations) of police conduct and holding the police
accountable for identified violations of the Constitution and related laws. For example, Republic v
Naftali Chege, Charles Wangombe Munyiri, Ishmael Baraka Bulima & John Pamba.*’ These
findings reinforce the importance of investigatory work taking place within the boundaries of the
law and of the appropriate guidelines. However, the rulings of Republic v Naftali Chege do not
focus on interviews but custodial safeguards and procedural rights, a common violation observed
in this study.

In Republic v Naftali Chege the court established the Ogola Rules for safe police cells:

a. For all bailable offences, every arrested suspect shall be admitted to police bond or bail as
soon as possible.

b. Every suspect shall be subjected to mental and health screening at the time they are to be
booked into a police cell.

c. Once arrested, a suspect shall be booked into the police cell immediately, and a record made
in the OB [Occurrence Book].

d. Movement of suspect in and out of cell must be recorded at all times in the OB.
e. The cells must not be overcrowded.

f.  The cell booking officer shall inform the suspect of his basic human rights and assure the
suspect verbally that he or she will be treated with human respect and dignity.

g. The suspect shall be addressed in a language he or she understands.

h. The booking officer shall immediately inform the OCS [Officer Commanding Station] of any
health issues a suspect may have at the police cell. Upon receiving such information, the OCS
shall immediately take action to protect the life of the suspect and inform his or her family.

Where the offence is bailable, and depending on the particular circumstances, the suspect
shall immediately be released on bond or cash bail to seek treatment.

j. Where more than one suspect is arrested in the course of a single transaction, the release on
bail should apply equally as far as possible, to avoid suspects negotiating their release with
the police.

k. Record of property of suspect shall be signed by suspect before he or she is booked in the cell.
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|. Food and drinking water shall be supplied to detainees throughout the day and whenever
they need it.

m. Refresher training for police in human rights and dignity to be undertaken by the police
service.

n. Surveillance cameras shall be installed within the police station, including cells.

0. OCS shall formulate a medial checklist to notify police of any underlying health conditions of
a suspect.

p. Itis necessary for misconduct to be investigated and punished to establish transparent,
efficient and fair mechanisms.

g. Police cells should meet all health requirements, with particular attention to ventilation,
lighting, minimum floor space, cubic air content and climatic conditions.

These rules, together with EAPCCO SOPs, provide concise instructions and offer an effective
approach to upholding rights and safeguard with specific reference to interviews and offer a
good example of how an accessible Service Order can be set out.

Vulnerability is provided for in Chapter 22.6 of the SSO. The Orders caution the interviewer to be
mindful of fatigue in the interviewee, psychological trauma and medical needs, along with the
fundamental rights of the interviewee. However, the list of vulnerabilities, in addition to women
and children (in respect of the child’s physical condition, age, intelligence, educational level, prior
experience with the children’s justice system and ability to comprehend the meaning and effect
of statements), notes that fatigue, psychological trauma, medical needs and the fundamental
rights of the interviewee also fall far short of the states of vulnerability highlighted by the Méndez
Principles.

These states include age; sex, gender, gender identity or expression or sexual orientation;
nationality or ethnicity; cultural or religious background; physical, intellectual or psychological
disability; difficulties with communication or difficulties in understanding (including language
barriers); inability to read and/or write; age-related conditions such as dementia; belonging to a
minority group or a marginalised socio-economic group; health status such as injury, illness,
depression, anxiety, intoxication, post-traumatic stress disorder or other weakened or altered
state; prior traumatic experiences, including having been the subject of or witnessing abuse or
human rights violations; immigration status such as being an asylum-seeker or a refugee, or an
unrecognised migrant worker, an irregular migrant or a victim of human trafficking; being
pregnant or breastfeeding; or being a primary caretaker and not having been given the
opportunity to make alternative caretaking arrangements; the nature of the offence under
investigation, such as paedophilia, political offences, or terrorist acts; and that individuals may
also be in situations of heightened vulnerability because of institutional prejudice and
discrimination. In addition, children are always considered to be in a state of heightened
vulnerability.4?

Responding positively to vulnerability is not merely a rights issue. Unless the state of the
interviewee’s vulnerability is detected and responded to, it can have a significant impact on the
quality of the interview and, ultimately, on the outcome of justice. Vulnerable interviewees are
particularly at risk of suggestibility. They are easily swayed and are acutely vulnerable to being
asked leading and misleading questions or being subjected to interrogative pressure and deceit,
which may lead to false or unreliable information being obtained. Another common response of
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vulnerable interviewees is acquiescence, namely, the tendency to respond in the affirmative
without thinking, usually to get the interview over as soon as possible, and compliance, where an
interviewee says what they think the interviewer wants to hear in order to get a favourable
response and avoid disapproval or ill-treatment.

Practice issues related to the interview, such as conducting interviews in an ethical and fair
manner, adhering to constitutional guidelines, remaining patient and open-minded while listening
to victim and witness accounts, using simple and concise terminology appropriate to victim and
witness age, sophistication and intelligence level are encouragingly provided for in the SSO.
While they are in line with the Méndez Principles, they are awkwardly listed in a section related to
witnesses and victims, which promotes the assumption that this is relevant only to this category
of interviews.

However, poor interview practice is often the result of a combination of factors. These include
the absence of appropriate procedures, poor training, weak skills and management, the absence
of safeguards, and the denial of rights and the deliberate use coercive practices. It is imperative
for the state and, in this instance, the NPS to keep interview policy and frameworks under review,
ensuring that all safeguards are provided for in law. Adequate financial and human resources
must be invested in developing effective non-coercive interview capacity and institutional
capacity.

According to the Méndez Principles, techniques should be taught to promote institutional change
towards policies and methods based on open-minded approaches intended to gather information
from all categories of interviewee. High professional standards should be supported by
competitive and rigorous recruitment, and training must include opportunities for practical
application. Subjects should include topics such as recognising and avoiding prejudice, planning
and preparing, building and maintaining rapport, identifying and responding to the needs of
interviewees, complying with rights law and ensuring that safeguards are applied, questioning
techniques, listening skills, interacting with reluctant interviewees, interacting with interviewee
lawyers, initiating and ending interviews professionally, and analysing the information gathered
and assessing and evaluating the interview process.

Improving interview practice is crucial to ensuring justice and upholding rights. The Méndez
Principles and the EAPCCO SOPs offer clear guidance on how policing can embrace modern
interview techniques. A clear order or procedure for interviewing in the NPS is a critical first step.
Interestingly, the SSO make provision for a guidance manual on the recording and storage of
interviews from witnesses, victims and suspects. The subject-matter of this guidance manual
should be expanded to cover the full interview environment. Given that exposure to interview
training at local station level and across counties is fraught with cost and logistical challenges, an
accessible and easy-to-use manual such as this is a critical first step towards building better
practice.

However, it cannot replace the need for ongoing enhanced and specialised training for officers. In
a criminal justice system where access to sophisticated forensic resources is likely to remain
constrained, interviews will continue to form a core of the investigative process. The
sophisticated interview skills required in criminal investigations are not natural attributes, but they
can be learnt. Ongoing training and mentoring support are critical. This includes subjects like
communication skills, the psychology of interviewing, working with vulnerable interviewees and
legal consideration; they should be presented theoretically and practically in basic training and as
continuous training.
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Likewise at an organisational level, violations must be identified and corrected or sanctioned. This
management responsibility is essential to shifting both culture and practice. Justice Maraga,
writing in the recent National Taskforce Report on Improvement of the Terms and Conditions of
Service and Other Reforms for Members of the NPS, the Kenya Prisons Service and the National
Youth Service, notes that ‘the (Kenyan) National Police Service is routinely ranked as the most
corrupt institution in the country without any sanctions, thus breeding a culture of impunity’.*® He
continues: ‘The culture of impunity in the Services and their glaring failure to effectively enforce
the rule of law are slowly driving the country into a state of lawlessness and anarchy.”*

In many instances, interviewing practice by members of the NPS falls short of current
international standards. The Méndez Principles are a crucial reference for policymakers, law-
enforcement personnel, investigators, intelligence agencies, legal professionals and anyone
involved in conducting interviews or monitoring state officials’ compliance with international law
during interviewing to help correct this situation.

The Principles highlight the interrelated nature of fair trial safeguards, the prohibition of torture
and freedom from arbitrary arrest. They translate these legal standards into action in the
interview setting by operationalising the presumption of innocence, the right to silence and the
right against self-incrimination — all while protecting against discrimination. By emphasising the
importance of professional questioning grounded in a strong legal framework, the Méndez
Principles aim to prevent authorities from circumventing safeguards by conducting informal
conversations. Traditional interviewing techniques often prioritise the interviewer’s skills and
well-being for a successful interview. The Méndez Principles introduce a critical shift by
recognising that the interviewee’s well-being is equally crucial to retrieving accurate information.

It is clear that with the increasing dissemination of the Principles and the SOP more scrutiny will
be placed on this environment as they now provide clear benchmarking for a systematic,
thorough and comprehensive review of the existing rules, instructions, methods and practices
related to interviewing.
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Recommendations

On legal foundations, Principle 1

« To advance the implementation of legal and procedural safeguards regarding detention, as
mandated by Article 49 of the Constitution, and to rectify critical knowledge gaps, it is strongly
recommended that comprehensive and targeted training programmes be implemented for
individuals, lawyers and judges. These programmes should focus on:

- Individuals: Public awareness campaigns and accessible educational materials outlining
their rights during detention.

- Lawyers: Mandatory continuing legal education (CLE) programmes emphasising the legal
framework governing detention, best practices for challenging unlawful detention and
strategies for identifying and responding to fair trial violations.

- Judges: Specialised judicial training in the interpretation and application of detention laws,
the importance of judicial review and the need for proactive measures to safeguard fair trial
rights.

« The NPS promotes alternatives to discourage arrest for further investigation.

On practice, Principle 2

« Itis recommended that the National Legal Aid Service (NLAS) strengthen its duty counsel
systems to provide timely and effective legal assistance to individuals facing arrest or
detention.

« Torespond to the critical gap in protecting the rights of the accused regarding legal and
procedural safeguards during detention, the following actions are recommended:

- Lawyers: Diligently document any potential violations of these safeguards during
client interviews and raise them as challenges to the legality of the detention during
the first hearing with reference to the Méndez Principles and EAPCCO SOPs, where
applicable.

- Judges: Routinely enquire about the custody process, particularly during the first hearing,
to assess whether police conduct complied with constitutional requirements. This enquiry
should aim to determine whether the arrest was arbitrary and to uphold the prohibition of
torture, while also protecting the right to a fair trial.
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- Interview facilities, including interview rooms and recording equipment, should be improved
to comply with best practices and to create non-coercive environments, as recommended
in the Méndez Principles. These include ensuring adequate lighting, soundproofing, high-
quality recording equipment with secure storage, and accessible facilities, all implemented
through dedicated funding and regular inspections.

« The NPS undertakes regular and systematic evaluation of interview records to identify and
respond to deficits. Sophisticated tools are available that allow evaluations to count and locate
the type of questions being asked and their placement or purpose in an interview.

« The NPS promotes the implementation of the Méndez Principles and the SOPs with regard to
all formal interviews, including boarder control and unlawful informal questioning.

« As highlighted by Republic v Paul Otieno Ochieng, guidelines or standard operating procedures
which clarify the process for interviewing victims via phone call, online or virtually should be
implemented.

« The NPS promotes alternatives to discourage arrest for further investigation.

» The NPS revises Chapter 22 of the SSO to promote clarity and coherence in interview practice
that aligns with the Méndez Principles and the EAPCCO SOPs.

On vulnerability, Principle 3

« The NPS collaborates with other agencies, such as mental health professionals, to deal with
and accommodate the needs of vulnerable interviewees more effectively.

On training, Principle 4

« The NPS expands training on the Méndez Principles and interview practice to all stations and
police posts.

On accountability, Principle 5

« |tis recommended that lower court cases should be included in Kenya Law to improve access
to justice, enhance legal research and increase transparency.

« Toimprove access to the relevant case law, increase efficiency in legal research, and enhance
accuracy in legal analysis, we recommend upgrading the search capabilities by implementing
advanced search filters and improving keyword indexing.

» Itis recommended that prosecutions and oversight institutions implement digital systems to
analyse dockets for compliance and violations related to the interviewing process. These
systems should include advanced search capabilities, automated compliance checks and
robust reporting functionalities. By enabling the efficient review of case files, these tools would
facilitate the identification of procedural irregularities, ensure adherence to legal standards
and ultimately strengthen the protection of individual rights.

« To ensure adherence to the Méndez Principles and prevent the circumvention of official
interview safeguards, law-enforcement agencies should implement clear policies and training
that explicitly prohibit ‘informal talks’ with individuals once a decision to arrest has been made.
Questioning outside of formal recorded interviews should be strictly limited to the collection of
essential personal and biographical data necessary for arrest and custody intake. Furthermore,
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regular audits and oversight mechanisms should be established to monitor compliance and
ensure that all interactions with individuals in custody are conducted in accordance with
established rights and procedures.

The NPS develops an order or procedure for interviewing. This order or procedure should
incorporate the entire interview environment and process and be modelled on the EAPCCO
SOPs and the Méndez Principles.

The NPS develops a system for monitoring and evaluating the implementation of the Méndez
Principles and EAPCCO SOPs across all police stations, involving regular audits and feedback
mechanisms to ensure compliance and identify areas for further improvement.

On implementation, Principle 6

32

The Kenyan National Human Rights Commission and civil society organisations disseminate
information and promote knowledge among civil society regarding the safeguards contained in
Principle 2 of the Méndez Principles and of the EAPCCO SOPs.

Civil society assess interviewing practices and include any violations in their reports to the
African Commission on Human and Peoples’ Rights and the UN Committee against Torture.

The IPOA should prioritise examining complaints for potential violations of the prohibition
against torture, in accordance with Kenya’s international obligations and constitutional
provisions, before approaching them as mere assault.

The NPS should publish its interviewing protocols, ensuring that they are fully compliant with
art. 11 of the Convention against Torture.

The IPOA should institutionalise the application of the Principles in their interview and police
statement analysis processes.
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