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. Overview

1. South Africa’s 2019 ratification of the Optional Protocol to the United Nations Convention
against Torture (OPCAT) was an important milestone towards the country’s commitment to
strengthening the prevention of torture and other ill-treatment for persons deprived of their
liberty. The South African Human Rights Commission (SAHRC) has been designated as the
National Preventive Mechanism (NPM) in accordance with South Africa’s obligations under
OPCAT.

2. Through their visits to places of deprivation of liberty, NPMs play a significant role in
identifying the factors which may increase the risk of torture and other cruel, inhuman or
degrading treatment or punishment. They also contribute to the systemic and structural
changes required to both improve conditions of deprivation of liberty and prevent torture and
other ill-treatment through their reporting and recommendations.! Understanding the means
by which torture is enabled, including by the procurement and use of inherently abusive law
enforcement equipment, is therefore an important component of that preventive mandate. In
this way, the preventive approach of NPMs is often described as being proactive rather than
simply reactive.

3. The South African NPM’s interest in this issue has emerged against the backdrop of growing
movement at the international and regional levels which recognises the need to close the
loopholes in the trade in and use of inherently abusive equipment, and to establish effective
human rights safeguards to controls over all law enforcement equipment. This includes the
May 2022 report of the Group of Governmental Experts on Torture-Free Trade, convened by
the United Nations General Assembly (UNGA), which has recommended the establishment
of common international standards to provide a comprehensive global response to the
challenge.? A proposed torture-free trade treaty is now currently being discussed at the
level of the United Nations (UN), with its purpose to ensure clear prohibitions against the
production and use of and trade in law enforcement equipment that has no practical use other
than for the purpose of torture and other ill-treatment, and effective human rights safeguards
to the control of other equipment that could be used for torture and other ill-treatment.?
Unfortunately, South Africa has been identified as a manufacturer, user and exporter of
inherently abusive law enforcement equipment,* for which urgent action must be taken to
ensure South Africa’s compliance with these emerging international human rights standards.

4. In addition to supporting this global movement towards torture-free trade, the South African
NPM also recognises its important role in ensuring that there are adequate controls and
protections against the use of inherently abusive equipment in detention, correctional and
care facilities across South Africa, and effective human rights safeguards for all other law
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enforcement equipment. Through its prevention mandate, the NPM is well positioned to
gather and respond to evidence that South Africa is manufacturing, using and trading in
inherently abusive equipment, and to analyse the human rights safeguards that apply to law
enforcement equipment.

Regrettably, research indicates that inherently abusive equipment has been procured for
use by the South African Police Service (SAPS) and the Department of Correctional Services
(DCS).5 The prevention of torture and other ill-treatment in detention facilities under the
management of SAPS and the DCS is clearly within the mandate of the South African NPM.®
Accordingly, the access to places of deprivation of liberty afforded the NPM under its OPCAT
mandate is significant at two levels:

a.  First, its preventive monitoring work can contribute to identifying patterns in the use of
particular equipment and techniques that may amount to torture or other ill-treatment.

b.  Second, by utilising this data, the NPM can then make recommendations to promote
alignment of South Africa’s laws and practices with emerging international and regional
norms.

This position paper has been prepared by the South African NPM to explore how its
preventive mandate can contribute to both global and national movements to support torture-
free trade, and to strengthen controls on the use of and trade in law enforcement equipment
that is inherently abusive or lacks effective human rights safeguards. Furthermore, utilising its
membership of the African National Preventive Mechanisms Network, the South African NPM
is also intended, through this position paper, to provide information to other African NPMs on
this issue, and to encourage a move towards a common position for NPMs in Africa on torture-
free trade’

The paper provides an analysis of developments towards torture-free trade at the UN and
African Union (AU) levels and provides an overview of the use of inherently abusive equipment
by South African detention authorities in contravention of these norms. The paper then
considers how the preventive mandate of NPMs makes them uniquely placed to contribute

to both the promotion of global torture-free trade and the strengthening of local human rights
safeguards for the use of law enforcement equipment. It concludes by setting out specific
measures that the South African NPM can take towards contributing to these objectives.
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Il. Legal framework for
torture-free trade

a. Prevention of torture

8.  South Africa’s national and international human rights obligations prohibit torture and ill-
treatment in absolute terms. At the international level, South Africa ratified the UN Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (UNCAT) in
1998, which requires State Parties to take effective measures to prevent acts of torture and ill-
treatment in any territory under their jurisdiction.® In March 2019, South Africa ratified the OPCAT,
which establishes a system of regular and independent visits to places of deprivation of liberty
with the aim of preventing torture and other ill-treatment,® with the SAHRC designated as the
NPM. Since its establishment, the NPM has conducted regular visits to places of deprivation of
liberty to strengthen, where necessary, protections against torture and other ill-treatment.

9. The UN has also adopted a number of interpretive instruments to guide states’ implementation
of UNCAT at a national level. While not binding, they provide specific measures that should
be in place to ensure compliance with UNCAT, including within detention environments. This
includes, for example, the role of medical practitioners in closed detention," redress and
remedies for victims of torture,? conditions of detention and the treatment of detainees,® and
the investigation and documentation of torture,* amongst others.

10. From a regional perspective, the African Charter on Human and Peoples’ Rights (African Charter)
prohibits torture and other ill-treatment as part of guarantees of human dignity® The African
Commission on Human and Peoples’ Rights (ACHPR) has adopted interpretive instruments
which provide guidance to African states on implementing their obligations under the African
Charter in a detention context® In terms of torture prevention specifically, the most notable is
the Resolution on Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel,
Inhuman or Degrading Treatment or Punishment in Africa (‘Robben Island Guidelines’). These
guidelines provide practical guidance to states on how to implement Article 5 of the African
Charter as it relates to the prohibition and prevention of torture, including provisions regarding
the use of and safeguards for law enforcement equipment, as discussed in detail below.”

1. The 1996 South African Constitution similarly recognises the right to freedom from torture,® and
South Africa has ratified the UNCAT. In 2013, the Prevention and Combating of Torture of Persons
Act was passed by Parliament to give effect to South Africa’s obligations under the UNCAT
and the Constitution. The Act provides a legal definition of the offence of torture, and sets out
penalties for any person who commits, attempts to commit or incites, instigates, commands or
procures any person to commit an act of torture. It also recognises that there are no exceptional
circumstances that can be invoked as a justification for committing acts of torture®
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International and regional human rights standards on the manufacture and
use of and trade in inherently abusive law enforcement equipment

12.

At both an international and regional level, there is a growing acknowledgement of the

need to end the manufacture and use of and trade in inherently abusive law enforcement
equipment in efforts to prevent and eradicate torture and other ill-treatment. These
developments, achieved through the adoption by human rights mechanisms of soft-law
standards, are potentially building towards the establishment of a torture-free trade treaty at a
global level.

International developments

13.

14.

15.

16.

For the past 22 years, various mechanisms of the UN have urged Member States to take
legislative, administrative, judicial and other measures to prohibit the manufacture and use of
and trade in equipment that is specifically designed or has no practical use other than to inflict
torture or ill-treatment.?’ Such measures are framed as an inherent part of states’ binding legal
obligation to prohibit torture and ill-treatment under customary international law, the UNCAT,
and Article 7 of the International Covenant on Civil and Political Rights (ICCPR).

In the specific context of deprivation of liberty, the UN Minimum Standard Rules for the
Treatment of Prisoners (the Nelson Mandela Rules) contain guidance for State Parties on

the circumstances in which specific measures of restraint are permitted and prohibited. This
includes identifying restraints that are inherently degrading, such as ‘chains and irons’.
Furthermore, the UN Human Rights Guidance on Less-Lethal Weapons for Law Enforcement
cautions against the use of less-lethal weapons such as batons and kinetic impact projectiles
because of their potential to be used for torture and other ill-treatment.?

Progress towards possible binding obligations on the manufacture of, trade in and use of
inherently abusive law enforcement equipment was made in 2019 through a UNGA resolution
(supported by South Africa) that identified the lack of common standards on this issue

as enabling torture and other ill-treatment.?® The resolution requested the UN Secretary-
General to establish a Group of Governmental Experts to examine the feasibility and scope

of establishing common international standards for torture-free trade. Experts from 10 states,
with African representation from Cameroon and Coéte d’Ivoire, were appointed to conduct this
work and by May 2022 had presented their report and recommendations to the UNGA for the
development of a common international standard for the import, export and transfer of goods
used for capital punishment, torture or other ill-treatment.?*

Detailed guidance on problematic equipment was then provided by the UN Special
Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment in
her 2023 thematic study on the global trade in weapons, equipment and devices used by
law enforcement that are capable of inflicting torture and other ill-treatment.?® The Special
Rapporteur recommended that an international torture-free trade treaty be established to
complement existing international obligations relating to torture and other ill-treatment.
Her report also contains a number of practical recommendations aimed at improving the
regulation, monitoring and destruction of inherently harmful and cruel law enforcement
equipment, and at more effective human rights controls for other law enforcement
equipment.?®
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17.  Significantly, the report presents a list of items that are identified as inherently cruel, inhuman
or degrading and should be considered as prohibited, with detailed descriptions and
photographs of different types of restraint, striking and kinetic impact weapons, electric shock
weapons, and millimetre wave weapons.?’ The report also identifies goods that may have
a legitimate use but can be used to inflict torture and other ill-treatment and should thus be
subject to regulation at international and national levels. Included in the descriptive list are
various chemical irritants and delivery mechanisms, water cannons, dazzling lights and lasers,
acoustic weapons and devices, drones, and stun grenades, in addition to certain types of a
restraint, striking and kinetic impact weapons, and electric shock weapons.?

Regional developments

18. Soft-law standards regarding tools of torture have been in place at an African-regional level
since 2002. The Robben Island Guidelines recommend that AU Member States ‘prohibit and
prevent the use, production and trade of equipment or substances designed to inflict torture
or ill-treatment and the abuse of any other equipment or substance to these ends’?°

19. The ACHPR’s Guidelines on the Conditions of Arrest, Police Custody and Pre-Trial Detention
(the Luanda Guidelines) also touch on the use of equipment in a detention management
context. The guidelines, which were adopted in 2014, provide that AU states should establish
measures to ensure the proportionate and minimal necessary use of force in arrest and
custodial settings, and prohibit the use of torture and other ill-treatment.3® They also limit the
permissible use of restraints, and the type of restraints, in line with the right to dignity and
freedom from torture and other ill-treatment.™

20. Intheir 2017 Guidelines on the Policing of Assemblies by Law Enforcement Officials in Africa,
the ACHPR provided guidance in terms of equipment procured and used in public order
contexts. The guidelines require that ‘any equipment provided to law enforcement officials
must have been independently tested and verified for accuracy, reliability and suitability to
crowd management situations and must comply with regional and international human rights
standards’3? They further discourage the use of remote-controlled, less-lethal equipment in
the management of assemblies, and require that, if such equipment is used, it be subject to
independent review for compliance with international and regional human rights standards
and that officials are provided with adequate training.*

21.  The most recent work of the ACHPR in this area has drawn considerably on the growing
international movement towards torture-free trade. In 2020, following the appointment by the
UNGA of the Group of Governmental Experts on Torture-Free Trade, the ACHPR adopted a
resolution in support. It calls on African states to:**

a. Address gaps in laws, policies and practices to strengthen the prohibition against torture,
and to prevent the ‘use, production, export and trade of equipment or substances
designed to inflict torture or other ill-treatment and the abuse of any other equipment or
substances to these ends’;

b.  Cooperate with the work of the Group of Governmental Experts on Torture-Free Trade;
c.  Prohibit the use of inherently degrading or painful restraints, including chains or irons; and

d. Reportto the ACHPR on the use, production and export of and trade in equipment.
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22. This was followed in 2023 with the publication of a study by the ACHPR Committee for the
Prevention of Torture in Africa (CPTA) on the production of, trade in and use of tools of torture
in Africa. The report condemns the largely unregulated trade in tools of torture in Africa, while
noting that further research and reporting into these issues is urgently required. It identifies
a range of inherently abusive law enforcement equipment in use throughout Africa for which
the CPTA echoes calls by UN and other human rights bodies to prohibit. This includes body-
worn electric shock devices, direct contact electric shock weapons, whips, metal-spiked
batons, and fixed floor or wall restraints, in addition to other equipment for which there are no
legitimate law enforcement purposes.®® The study also highlights the challenges associated
with the use of otherwise legitimate law enforcement equipment, such as certain chemical
irritants or batons, in a way that violates human rights standards, leading to assault, torture
and ill-treatment.*® The study concludes with a series of recommendations to African states
to strengthen controls on inherently abusive equipment, and to ensure enhanced human
rights protections in the use of equipment with a legitimate purpose, but which research
demonstrates poses an unacceptable risk of torture and ill-treatment across Africa. It also
explicitly requests that African states support and participate in the UN process to strengthen
these controls.
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lll. The manufacture of,
trade in and use of tools
of torture in South Africa

23. Research indicates that South Africa is manufacturing, using and exporting inherently abusive
equipment.¥” There are controls and monitoring in the use of some types of firearms and
military equipment. However, there is nothing equivalent that regulates security equipment
which violates both international norms on tools of torture.

24. South Africa is a regional hub for the production and export of items for law enforcement in
domestic and international markets.® South Africa is also amongst the top 10 most recurring
destinations for law enforcement items covered by anti-torture legislation in the European
Union.*® In terms of Africa-wide data, there were 12 trade shows to promote these items of
equipment in Africa, including in South Africa, and Southern African states were called out for
the use of sjamboks in the context of assembly dispersal.*°

25. South Africa manufactures, trades in or uses a range of equipment which, under emerging
regional norms, is deemed inherently abusive or degrading and should be banned. This includes:

a. Body-worn electric shock devices: South Africa manufactures a range of electric shock
products, including body-worn electric shock devices, which are advertised for use to
‘restrain and control the behaviour of prisoners/aggressors while escorting in order to
prevent escape and ensure safety, efficiency without dangerous attacks to personnel or
to innocent bystanders’* Electric shock belts are authorised for use in facilities under the
management of the DCS during transfer or escort, or for restraining a detainee outside
their cell, despite a 2011 call by the National Assembly’s Committee on Correctional
Services to ban the use of such restraints.*

b.  Direct contact electric shock equipment: A South African-based-company markets
shock batons for sale to domestic and regional defence, police and security institutions.*
Specific concerns have been raised about a range of direct contact electric shock
equipment, including shock belts, projectile electric weapons, handheld direct contact
stun devices, and high-voltage stun guns disguised as cell phones for use in the public
and private security industries. Across these categories, there is a lack of legal limits on
the voltage that can be applied under South African law,* posing an unacceptable risk of
torture and other ill-treatment.

c.  Whips: Machine and handmade whips, including sjamboks,* are produced by South
African companies for domestic and export markets, and imported by others. Serious
human rights concerns have been raised about the use of whips in South Africa during
Covid-19 lockdown enforcement.*
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d. Thumb-cuffs: South African companies market the sale of thumb-cuffs, which are
inherently abusive in a law enforcement context.*”

e.  Weighted-restraints: Such products are also manufactured and traded by South African
companies and have also been found to have no legitimate law enforcement under
regional and international law.*

26. South Africa is also a manufacturer, exporter and/or user of a range of other weapons and
equipment which may have a legitimate law enforcement purpose if used in strict compliance
with international human rights standards, but which nonetheless pose a serious risk of torture
and other ill-treatment. These include:

a. Chemical irritants: South Africa manufactures pepper spray which has been marketed by
companies for use in public order management situations. A leading South African brand
has a range of up to 12 metres, which raises serious concerns about its appropriateness
in public management situations.*® Tear gas and pepper sprays have also been utilised
by South African law enforcement agencies, including in public order management and
Covid-19 enforcement operations.*

b.  Restraints: A variety of handcuffs is manufactured in South Africa for both domestic use
and export,’ examples of which are required under international and regional norms to
be subject to more effective regulation for use which complies with human rights law.*2
Similarly, mechanical restraints and leg irons are in use, and these may pose a risk of
torture and other ill-treatment, which requires clear rights-based regulation.>

c. Batons: Batons are Africa’s most commonly used law enforcement equipment.>* A range
of batons, including tonfa/side-handled, straight and extendable, are manufactured in
South Africa for domestic and African-regional export.> The use of batons in torture and
other ill-treatment by law enforcement officials has been well documented in South Africa
and globally, including their use against detainees who are restrained, to punish or obtain
a confession, and to effect choke holds.>®

d.  Electric shock equipment: There are examples of products manufactured, traded or used
in South Africa which may have a legitimate law enforcement role, but which require
regulation in accordance with international and regional human rights norms. This
includes projectile electric shock weapons and electric shock darts.*’

e. Less-lethal projectile equipment: A number of products are manufactured, exported or
used in South Africa such as pyrotechnical equipment, non-lethal incapacitating devices,
less-lethal single-shot and multi-shot grenade launchers (the latter of which, depending
on their specifications, are likely to come under the category of inherently abusive
equipment), less-lethal ammunition, and less-lethal 12-gauge shell shots.*®

27. Despite robust prohibitions against torture and other ill-treatment under South Africa’s
international human rights obligations and the 1996 Constitution, there are no overarching
legal or regulatory controls over the manufacture of or trade in inherently abusive law
enforcement equipment or sufficient legal clarity regarding what types of equipment are
prohibited for use by SAPS or the DCS. At a departmental level, the situation is the same.

The SAPS Policy on the Prevention of Torture does not include a list of equipment which is
prohibited.>® Concerningly, the rules and regulations published by the DCS permit the use of
some equipment that has been deemed inherently abusive, such as body-worn electric shock
equipment, and permit the use of handheld, electronic immobilising stun devices.°
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28. Unsurprisingly, the lack of legal certainty has resulted in findings and other allegations of the
use of inherently abusive law enforcement equipment, or the lack of effective regulation in the
use of law enforcement equipment that may have a legitimate purpose but can inflict torture
and other ill-treatment. This includes the Johannesburg High Court decision in Smith and
Others v Minister of Justice and Correctional Services, where the court found that the Minister
of Justice and Correctional Services was liable for damages arising as a result of assault and
torture under the Prevention and Combating of Torture of Persons Act 13 of 2013, including
the use of electric shocks, and findings by the court that officials were in possession and used
electric shock shields.®" Incidents also include investigations by the Wits Justice Project and
the DCS about the use of electric shock shields at Mangaung Correctional Centre.®?
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IV. The mandate of NPMs
as it relates to tools
of torture

29. The 2023 CPTA study on the production, trade in and use of tools of torture in Africa calls
on African states to ensure that NPMs report on equipment used in places of deprivation
of liberty, and makes recommendations to the state and its detention authorities aimed at
ensuring that ‘possession and use of inherently abusive equipment is prohibited and any
existing equipment is removed and destroyed, and that standard law enforcement equipment
is not misused for torture and other ill-treatment’.t®

30. This recommendation is reflective of the broader preventive mandate given to NPMs under
the OPCAT, which extends to conducting visits to all places of deprivation of liberty to improve
the treatment and conditions of persons deprived of their liberty, with the aim of strengthening
protections against torture and other ill-treatment. To achieve this, NPMs have specific powers
to examine the treatment of persons deprived of their liberty, to make recommendations,
and to submit proposals and observations on existing or draft legislation.®* This preventive
mandate derives from an understanding that the risk of torture and other ill-treatment is
heightened in institutional settings as a result of the power imbalance between the state and
persons deprived of their liberty and the closed nature of institutions for correction and care.®
Understanding the means by which torture is enabled, including by the procurement and use
of inherently abusive law enforcement equipment, is therefore an important component of that
preventive mandate.

31.  Operative clauses of the OPCAT also provide support for the interpretation of the NPM
mandate to include monitoring and reporting on tools of torture. Article 11, in particular,
provides that a State Party should systematically ‘review interrogation rules, instructions,
methods and practices, as well as arrangements for the custody and treatment of persons
subjected to any form of arrest, detention or imprisonment in any territory under its
jurisdiction, with a view to preventing torture’.®® This provision has been recognised as one of
the most important safeguards for the prevention of torture and other ill-treatment given the
heightened risk of torture in a deprivation-of-liberty context in which there is an interrogation
or interview.?” ‘Systematic review’ under Article 11 has been interpreted to go beyond merely
written rules and protocols, and extends to the methods, practices and arrangements to
implement them.®® The standards of review must encompass basic guarantees applicable
to all persons deprived of their liberty, including those related to disciplinary sanctions and
other restrictions, such as the use of equipment for this purpose, and to the use of force and
equipment such as electrical discharge weapons.®® To that end, the UNCAT Committee has
underscored that electrical discharge weapons should not be used in detention settings,
except in limited extreme circumstances as a substitute for a firearm or other lethal weapon,
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providing this is done in strict compliance with clear instructions provided to law enforcement
officials. It has further recommended that such equipment not be standard issue for custodial
staff in prisons or other places of deprivation of liberty.”

32. Furthermore, the OHCHR’s Guidance on Less-Lethal Weapons in Law Enforcement recognises
that monitoring, reporting and transparency are key elements to ensuring accountability for
the use of force,” which underscores the importance of the role that can be played by NPMs
in identifying and addressing the use of tools of torture in their mandate to monitor places of
deprivation of liberty.

33. The critical role played by independent monitoring mechanisms has also been highlighted
by the UN Special Rapporteur on torture.”? Her 2023 report reflects on the importance
of monitoring and control of the use of items which may have a legitimate objective but
are subject to abuse as a core part of the obligation to protect individuals in custodial
and extra-custodial settings from being subject to torture and other ill-treatment.” The
recommendations specifically speak to the role of NPMs, urging states to consult NPMs in

processes of identifying and updating items in national lists of permitted and prohibited items.
74
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V.

The position of the

South African NPM

on the manufacture of,
trade in and use of tools of
torture in South Africa

34.

35.

36.

Recalling its broad preventive mandate under OPCAT to prevent torture and other ill-treatment
in South Africa, the NPM has a strong interest in ensuring that the means of torture, including
the manufacture of, trade in and use of inherently abusive law enforcement equipment, are
prohibited from use in institutions of detention, correction and care across South Africa.
Furthermore, the NPM is concerned to ensure that there is effective regulation over the use of
law enforcement equipment that may have a legitimate law enforcement purpose but which is
not sufficiently regulated by human rights-based controls.

The work of various human rights mechanisms at the UN and AU level detailed throughout
this position paper provides an emerging normative set of standards regarding the type

of equipment that should be prohibited from use in detention settings and that for which
enhanced human rights protections are required. This work has also underscored the
important role of independent oversight bodies, such as NPMs, in providing monitoring,
accountability, and support to states in meeting these obligations. Drawing from these
standards, the South African NPM will develop a methodology to be streamlined across its
preventive mandate in order to play a more active role in both spotlighting the issue and
addressing systemic challenges in the manufacture of, trade in and use of tools of torture in
South Africa.

Its unfettered access to places of deprivation of liberty in South Africa makes the NPM well
placed to contribute significantly to monitoring, data collection and reporting on the use

of equipment that may increase the risk of torture and other ill-treatment in these facilities.
Through its mandate to contribute to the systemic and structural changes required to both
improve conditions of deprivation of liberty and prevent torture and other ill-treatment through
reporting and recommendations, the NPM can make a positive contribution to addressing the
current lack of effective regulations to control the manufacture and use of and trade in such
equipment.
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37. To promote achievement of these objectives, the South African NPM proposes to enact its
mandate in terms of the following:

a. Support systematic data collection through its preventive visits to places of deprivation of
liberty to identify the type of equipment available to officials and the extent to which this
equipment complies with emerging international and regional norms on the procurement
and use of inherently abusive law enforcement equipment. The methodology for this
monitoring will draw substantively from the work at the UN and AU levels to identify the
products in use in South Africa which are inherently abusive and should be banned.

b.  Further support systematic data collection through its preventive monitoring activities
to examine the adequacy of existing human rights safeguards on law enforcement
equipment that may have a legitimate objective but has been identified under
international and regional norms as posing a risk of torture and other ill-treatment. The
methodology will again draw on the interpretive instruments of UN and AU human rights
mechanisms.

c. Based on its monitoring activities, regularly report and make recommendations about the
presence, use and regulation of the equipment set out in (a) and (b), and engage with key
stakeholders on the systemic changes to law, policy and regulations required to ensure a
South Africa that is compliant with its international and regional human rights obligations.
This includes:

i. Officials in charge of individual places of deprivation of liberty;

ii. Institutions and departments responsible for institutions for the deprivation of liberty,
including the SAPS, DCS, the Department of Social Development, the Department of
Health, and the South African National Defence Force (SANDF);

iii. Other government departments with the mandate to control the production of, trade
in and use of law enforcement equipment that is inherently abusive, including the
Department of Trade and Industry; and

iv.  The Department of International Relations and Cooperation (DIRCO) to encourage
South Africa’s positive engagement on this issue at the AU and UN levels.

38. The South African NPM also recognises that the challenge related to regulating tools of torture
is a global issue. The movement at international and regional levels towards strengthening
controls over the trade in and use of inherently abusive equipment is building momentum.

The process is now at the stage which requires commitment from all UN member states to
strengthening these controls. The report of the Group of Governmental Experts on Torture-
Free Trade, and their recommendation for the establishment of a common international
standard, has now shifted to discussions at the UN about the means through which to achieve
this. The nexus between the effective prevention of torture and other ill-treatment and
enhanced controls over trade in inherently abusive law enforcement equipment positions the
South African NPM and all NPMs globally as important stakeholders in this process.

39. This extends not only to internal advocacy for the adoption by South Africa of a positive
position on torture-free trade at UN level, but also to working in concert with other African
national human rights institutions (NHRIs) to amplify the issue and to unify on a common NPM
position through its membership of the African National Preventive Mechanisms Network.
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In 2024, the South African NPM will seek to promote a formal common position for African
NPMs, drawing from the work being undertaken at the UN and AU levels, with the aim of
encouraging data collection, reporting and recommendations by NPMs across all network
member countries.

These efforts at a regional and international level will also include engagement by the South
African NPM with the work of the Alliance for Torture-Free Trade. The Alliance is an initiative of
Argentina, the European Union and Mongolia to bring countries together to work towards the
end of trade in goods used for capital punishment and torture. The participation of the South
African NPM in this Alliance — and encouragement of other African NPMs to do the same —
will provide strategic links to enhance the capacity and reach of NPMs on this issue, as well

as provide a platform for an exchange of practices on how to establish efficient control and
enforcement systems, including through effective national legislation.”
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VI. Conclusion

\I/

41.

42.

43.

Evidence of the manufacture of, trade in and use of tools of torture in South Africa requires
urgent reform to laws, policies and regulations to ensure that the country is meeting its
obligations under the UNCAT and Guideline 14 of the Robben Island Guidelines. At a
minimum, this should include reform to clearly prohibit the manufacture of, trade in and use of
certain examples of equipment within broader categories, such as body-worn electric shock
equipment, direct contact electric shock devices, whips (including sjamboks), thumb-cuffs
and weighted-restraints. These products have no legitimate law enforcement objective and
are inherently abusive. Regulations for the procurement and use of such equipment by the
departments managing facilities of detention, correction and care should be established in
accordance with South Africa’s human rights obligations. Stocks of inherently abusive law
enforcement equipment should be identified and marked for destruction to ensure that they
cannot be procured for export or use by law enforcement officials, places of deprivation of
liberty, and private security providers.

For equipment with a legitimate law enforcement objective, but in respect of which the risk of
torture and other ill-treatment remains high, more effective regulation on the manufacture of,
trade in and use of this equipment is required under South Africa law, policy and regulations.
This includes examples of equipment within broader categories such as particular types

of chemical irritants, restraints, batons, electric-shock equipment, and less-lethal projectile
equipment identified throughout this position paper.

The South African NPM will work to promote this necessary reform in South Africa by
contributing to the collection of data on the presence and use of tools of torture in places of
deprivation of liberty, and through its strategic engagement with stakeholders on its findings
and recommendations. It will also advocate for a common position on torture-free trade

by the African National Preventive Mechanisms Network, and identify ways to strategically
engage with the Alliance on Torture-Free Trade. By elevating its work to the regional and
international levels, the South African NPM hopes to promote the aims that the torture-free
trade movement is seeking to achieve both at home and as part of the global process towards
the establishment of common international standards on the trade in goods used for torture
and other ill-treatment.
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